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Caſes of Blood. 


Aﬀerting from | 


THAT | 

| | At the King's Suit in all Caſes 
( where a perſon by Law 1s to 
be Indicted tor killing of another 
Perſon) that the Tadiment ought 
to be drawn for Murther, and that 
the Grand Jury ought to find it | | 
Murther , where their Evidence is 
that the Party intended to be In- 
dicted had his Hands in Blood , and 
did kill the other Perſon. 
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\> GEN. IX. 6. 
| | Quicunque effuderit bumanum ſanguinem, fur detur ſznguis 
iliius ; ad imaginem quippe Des creat;cs eſt homa. 
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{ 

NUM. XXXY. 33. 
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Nee alter expiars poteſt, niſt per ejus ſanguinem gui 
alterias ſanguinem tfſuderit, 
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O85 - thit reads the 
enſuing Traft, will 
von find that much 
of the beginning of 
GW W it is by way of Ite 
trodutition to the Siuljett-matter 

A 3 of 


Sago: 


kB 4 RN, 


ned ABN Ar - 


$4» i? MM” . 
+ 6 6 is. Yes 
; oy yp» 6 ba 6 24g F, mv IO Y 
wes 4 + vi 7 RAP Hoang pry An" 1s oh 4 PI Wax ag. Gal 


OKs - a N04 075) 24 RRP REF RRI OR Iona gy) NES 9-2 
- . ” : at's 


* 1/5 ae 


The Autho? 


of the Book, and might well (if 
net better ) have paſt under the 
Title of A Preface, and there- 
fore might have excuſed thu : in 
which ? Jball endeavour to ſhew 
the Grounds and Reaſons that 
put me upon this Argument ; an-- 
[wering all Objettions that may 
he made againſt the Author , for 
being a Sanguinary Perſon, in 


paomige; ſo poſitrvely upon this 


Subjett ; ſhew the neceſſity of de- 
termining the Law herein, it 
point Sf ralie by Grand Ju- 
rors 7 Caſes of Blood ; grve ſome 
ſatesfattion to ſuch as may obs 
Jett againſt the length of it , 
whereas the Queſtion u ſo ſhort ; 
explain the Grand Jurors Oath ; 
and laſily, endeavour to remove 
all Difficulties made by them up+ 
on the ſaid Oath. 

Two Reajons principally mo- 
ved me to thu Cudertaking ; 
The one was, The great Conteſts 
and Differences I have too of- 
ten obſerved between the Judges 
and Grand Jurors about fung 

O L 


tothe Reader. 
of Bills in Caſes of Blood, 
whereby the whole matter of 
Fat, with all its Circumftances, 
might receive its full diſquiſiti- 
0n in Court, and not in a Grand 
Juries Chamber ; the Grand Ju- 
rors ( as if they were Judges 
both of the Law and the Fatt , 
which « ſufficiently demonſtras- - 
red in the enſuing Diſcourſe they 
are of neither ) finding the In- 
dittment ſometimes Manſlaughter, 
when they ſhould find it Mur- 
ther , contrary to the ſenſe and 
direttion of the Learned Judge, 
and of the King's Council , where- 
by a Murtherer many times &- 
ſcapes. 
he ſecond Reaſon was , That 
if the Law were not determin- 
ed in ths point, betwixt the 
Judges and Grand Jurors, 7he 
Conſequence muſt needs be, That 
Grand Jurors ( that hear but one 
fide ) would in the end take the 
matter of Fatt from the Second 
Tary , that are proper Judges 0 
it , and ſhould try it ; and the 
A 4 mais 
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ter of Law from the Learned 
Fudge, that ſhould give the 
Fudgment of Law upon it ; and 
ths is ſo plainly proved im the 
enſuing Diſcourſe, and hath been 
lo - dra zn practice, that T know 
nothing can be ſaid againſt it. 

Peraaventure ſome may [ay,Sure 
he that wrote this Book 1s V:r 
S$271g127:15 , that defires ſuch ſe- 
vere Juſtice againſt every man 
that kills another man unlaw- 
fully, that he muſt be Indicted 
of Murther. Certaznly this is 4 
very oreat miſtake, which a 
conſtderate Reader, or one that 
delights not in (pilling of Blood, 


cannot be guilty of ; here us no 


more deſired or miended, but. 
that every Perſon that hath had 


LD 


by Hands in: Innocent Blood, 
recezve a full and a legal Tri- 
at, according to the Laws 0 
the Land, and the Liberty of a 
Subjett, to be tried at the Kine's 
Suit. And I know no Kine Gow 
or Nation in the World, whoſe 
Subjetts have a fairer, more 1im- 
- partial, 


ns a 
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to the Keader, 


partial, and indifferent Trial 
zn ſuch Caſes , than the Subjeits 
of England have; who, except 
( as I have ſhewed.) they be- 
come their own Accuſers, muſt 
be accuſed &y a Grand Jury, 
and convitted or acquitted by 
another; and afterwards ( 1 
guilty) recerve Judgment from 
a Learned and Merceful Fudge, 
accoraing tothe Law of the Land. 

I know by the Law of God, 
amoneſt the Jews there was 
a certain Inſtitution , which we 
call Lex Talionis, An Eye for 
an Eye, a Tooth tor a Tooth , 
Lite for Lite; and that there 
were Modifications and Qualifi- 
cations, to abate the extremity 
of it, iu ſeveral Caſes to be con- 
ſidered, as I have ſhewed there, 
5 by the Laws of England ve- 
ry parallel to them: Thu t ſo 
is from being Sanguinary , that 
 concetve it Wwould rather 
prove a Remedy, than a Mi{- 
chief, rather prevent ſhedding 
of Blood, thay occaſion it 5 ras 
| | | os 
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they be Lex Preveniens, than 
Puniens. And certainly, who- 
ever oppoſeth thu Opinion, and 
propoſeth a milder and lighter 
way of Trial againſt one that 
hath had his Hands in the Blood 
of hs Fellow Creature, will hard- 
ly himſelf avoid the —_— 
on of a Sanguinary Perſon, 
Thi way propoſed, will prevent 
that evil prattice ( too much u- 
fed) of Iabouring and packing 
Grand Jurors, zz point of fa- 
wVour , when they are aſſured be- 
fore, that all Accuſations,by Grand 
Jurors, for the unlawful kil- 
ling of a Reaſonable Creature, 
muſt be Murther. It would con- 
duce very much to the diſpatch 
of the Buſineſs in Court , and 
be a great eaſe to Grand Jurors, 


that now ſpend very much un- 


neceſſary time in Queſtions about 
the Law, in ſuch Caſes , which 
were better ſpent in examining 
the Fatt, and leaving the matter 
of Law to the Conrt. 
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to the Reader. 


Concerning the neceſſity of thu 
point to be determined, he #4 a 
Stranger to the Engliſh Laws, 
and to the Engliſh Nation , 
that overlooks the juſt and ow 
fitable Conſequence thereof ; there 
being nothing in thus enſuing 
Tratt aſſerted, but what #u a- 
greeable ( as I ennneve. } fo 
the Statute, aud Common Laws 
of ths Kingdom, the beſt at: 
lowed Profiice , and the Opini- 
ons of all the Learned TJuages , 
( whoſe Feet I have had the 

appineſs to fit many years , 
both before the late Civil Wars, 
and ſince the happy Reſtauration 
of our moſt Gracious Soverngn ) 
and agreeable to ſound Reaſen , 
the fulleſt and beſt Diſquiſition 
after Innocent Blood. 

And who can but allow the 
neceſſity of it, as to the Engliſh 


Nation at preſent, when 


Duels are ſo frequent Duellum, quaſi duos 


7n England ; ;t being cum bellum. 


made matter of Tri- Dontwithout Authority, 
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(45 they. call him) to kill gno- 
ther , af it be but for not pledg- 
ing a Health, or ſomething that 
Fooks like an Aﬀront to by 
Miſs, zn placing her at 


That . which the 'Vi- a Ball in a Þ lay- 
For thinks to be his , 
honour , proves his dif- houſe , the Tavern , or 


honour. His Life, his the like: and this muſt 


Lands, and Goods, are . . 
by Law forfeited —_ not only engage the two 


his Blood corrupted. ' d teri ng arties ( at- 


Infeelix pugna , ubi though hoes ua- 
nice1x pugna,, ubl /- : 4 
majus periculum. incur lity ) LO acrifice therr 
bir victori quam vio. own Lives, and ſome- 


times two Seconds, or 
 more,Ferſons of as equal quali- 
ty, to Joſe their Lives in th 
Confliet , or by the Law, (1 
Death enſue to any of them ) 
in which Conteſt they are no 
more concerned, than to ſecond 
their Friend, and with their 
own Jrves to juſtifie the . Quay- 
ret between the two differing 
Parties, as if” both of them 
had @ good Cauſe , and were in 
the right, when as ſometimes the 
Occaſion x ſo trivial , not fit for 
two Boys to diſpute. | 4 
( 


ſome perhaps might gat | 
out of a little, whereas others 


to the Reader. 


As to what may be Objetred 
to the length of thu Trait, 1 
have only ths to ſay, That it 
is no more than I have accuſed 
my ſelf for, and did endeavour 
to have abſtratfed and omitted 
much of it; but when T began 
to do it, I was overcome by 
theſe Conſiderations, That it was 
the firſt Eſſay of thu kind that 
had been written gs a* Book ; 
That it was not like to meet with 
all Readers of like Capacities; 

ber much 


would gather but a little out of 
much, and the whole not of 1a- 
ny hours veading, which might 
be worſe ſpent, and therefore 
was willing to leave it, as 1 
had firſt framed it , although T 


expoſed my ſelf fo be cenſured for 
by © 5\ $ gs 


And becauſe Grand Jurors put 
ſo. great an Obligation upon-the 


Oath they'take as Grand Jurors, 


and from that ( as they con- 
cerve ) frame ſo ſtrong an Obje- 


ftiom 
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fFion, That they are ſworn to 
preſent all ſuch things and mat- 
ters as ſhall be given them itt 
charge ; and that the Judges u- 
tuatls , zu their charges , dilate 
and declare the Law, as to all 
the ſeveral Species and Degrees 
of Murther, Manſlaughter , Wc. 
what every unlawful killing of 
a man # in Law, according to 
the ” pp; Circumſtances of the 
Fat?: and therefore they , as 
Grand Jurors, are bound by their 
Oath to obſerve the Circumſtan- 
ces of every Fatt before them, 
' what it is in Law as well as 
in Fat, and ſo preſent to the 
Court . both the ts and the 
 FaF ( Judiceinconſulto ). This 
being the greateſt Objeftion that 
| T have heard from any of them 
againſt - what is here Aſerted ; 
although ſomething is ſaid, as 
fo this Objeftion, in the enſu- 
ing Diſcourſe, IT ſhall here add 
Jomething more , to clear the 
Fornt, and anſwer fully that 
Ovjettion, by ſetting down _ 
; Oat 


8 Y 


N 
by 

3 
, 
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tathe Reader. 


Oath of a Grand aj , in ter- 
minis, as alſo the Oath of a 
Juror of Life and Death, and 


explain them both ; + You ſhall di- ly 


ligently inquire, and true pre- 
ſentment make of all ſuch things 
and matters as ſhall be given 
you in charge , or ſhall come to 
your knowledge , concerning this 
preſent Service, The King's 
Counſel, your Fellows, and 


a 


your own, you ſhall well and 


truly keep ſecret. You ſhall pre- 
ſent nothing for malice , or evil 
will you bear to any perſon ; 
neither ſhall you leave any thing 
unpreſented for love, favour, at- 
fection, reward, or any hopes 
thereof ; but in all things that 
ſhall concern this preſent Ser- 
vice, you ſhall preſent the truth, 
the whole truth, and nothing elſe 
but the truth : So help you God. 
In the firſt place you ſee bythe 
Oath, they are ſworn to be di- 
ligent in their Inquiry, not to be 
ſoath ul or negligent, being 
guickned by their Oath : this di- 
| [igence 


The Oath of 
Grand Juror. 


i 
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ligence is to -be exerciſed in us 
Inquiry , and this Inquiry is to 


be made amoneſt themſelves, in 


what they know of their own 
knowledge, or ſhall be brought 
unto them by the Teſtimony of 
others. As to the matter of 
their Inquiry, which next fol- 
lows in the Oath, and from 
which they frame their main 
Objettion, (viz. ) all ſuch things 
and matters as ſhall be given 
them in charge : theſe words are 
general ( things and matters) and 
certainly , im the cleareſt Tnder- 
anding, are intended the gene- 
ral Heads of all Offences by them 


Inquirable ; As all Murthers,and 


that comprehends all manner of 
unlawful killing : All Felonzes, 
and that comprehends all many- 
ner of ſtealing; and ſo of other 
general Heads of Offences here 
Inquirable, as Perjuries, For- 
geries, Miſdemeanours , Sc. al- 
though the Learned Fudge (where 
he hath time and leiſure ) doth 
in his Charge, when he ſpeaks 


of 
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; (peaks of+ Murther , declare the 


2 {ſeveral Species and Differences 


in that Offence by Law; and ſo 


of Felony, the ſeveral manners 
of Felontes , {ample and compound, 


: And ſo of other Offences, the 


words of the Oath ſo much 


_ znſified _ by them do no way 
e 


oblige them by reaſon of ſuch 
a Charge, to determine ( 6y 
their preſentment ) every micety 
in Law, that may ariſe upon 


' every Fatt before them, other- 
wiſe than in that form and mat- 
| ter ( according to the nature of 
' the Caſe ) the Court and the 


4 


' King's Council have framed and 
preſented it to their Inquiry, 


where the ſingle Faf# of unlaw- 


: ful killing another, &c. by the 


; hands o ſuch a one, is proved 


0 
unto them ſo far, as in their 


' Judgments it is fit matter of 


Accuſation , - to bring the whole 


|: matter of Fai#, and all that: 


|! may depend upon it, to @ far 


' . ther and more full examination 


(as is more fully manifeſted in 
B the 
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the enſuing diſcourſe ) for ſhould 
the Tudge only give them general 
heads 7 Offences in charge ( as 
he well may, aitd many, times 
Ath) without tif nenſteds the 
ſeveral kinds of them , the Grand 
Jurors would then want a ground 
for this Objefion ; beſides I have 
ever takenit, that not only that 
which is orally delivered unto 
them by the Fudge , but that alſo 
that is delivered unto them from 
the Fudge in writing, to be by 
them enquired of, is part of their 


charge, and that is every Indic . 


ment that zs preſented untothem, 
or other matter in Writing com- 
mended by the Court to their En- 
QUIYY. 

The Fuſtices in Eyre, that for- 
merly were Ttinerant over the 
Kingdom ( in whoſe rooms theſe 
Learned Fudges ſucceed) ever 
giuing their charge , and what- 
ever was enquirable by the Grand 
Jurors in writing ; which if fo 
underſtood (as T know not how it 
will be avoided ) they are then 

ey 
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_ _. tothe Reaver. 
' by their Oath, to preſent all ſuch 
| To as ſhall fp them in 
| conge , and fo every Indifiment 


of Murther delivered by the Court 
unto them, is to be found by them, 
where (as hath been often faid ) 
| the unlawful killing is ſo far 

proved unto them as to make up 
an Accuſation. Then it follows 
' #uthe Oath | The Kings Counſel, 
| their Fellows, and their own they 


* ſhall keep ſecret; ] By the Kings 


: Counſel, zs to be underſtood any 
* direftions the Tudge ſhall in Court 


2 gzve unto them in any matter be- 


: fore'them; as alſo the Evidence 
' of Witneſſes, that ſhall be pro- 
+ duced to them on the Kings be- 
? half in any fatt ( for no other 
* Witneſſes muſt be heard by them) 
| and likewsſe ſuch Connſellors 
: learned in the Law as ſhall ma- 
: nage the matter on the Kings be- 
: half ( for no other Council is to 
: be heard by them againſt the Bill) 
; none of this muſt be revealed or 
: diſcovered by the Grand Jurors , 
but faithfully kept ſecret accord- 


Starnf. fol.36. 


27. lib. Aﬀ. 
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ing to their Oath from the party 
concerned, his friends , and all 
others, except the Court demand 
any queſtion ; win them upon ther 
Evidence ; ſo likewiſe muſt they 
keep their Fellow Jurors Counſel, 
and their own,?hat zs, they are not 
to diſcover what any one of them- 
ſetves hawe together counſelled , 
adviſed, or debated, in the buſmeſs 
before them againſt ſuch a perſon. 
They are the Kine? great rig a 
upon this account, and all fuc 

great Councils where the King is 
ſo much concerned , take an Oath 
of- Secrecy, for otherwiſe by ve- 
vealing ſuch Counſels, a Traytor, 
a Murtherer, and the' greateſt 
Felon may eſcape, to the endan- 
gering of King and Kingdom ; 
and this offence in ancient time 
was holden for Treafon or Felony. 
F George's Caſe in Anno 27. hb. 
Afſ. upon his Indiftment was ac- 
quitted; but the Lo. Coke in his 
third Inſtitutes fol. 107. ſays, Cer- 
tain it is, that ſuch diſcovery 1s 
accompanied with Peyury, and a 
| great 
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to the Reader. 


great Miſpriſion to be puniſhed by 


Fine and Impriſonment. And zt 
7s well provided by the Oath,that 
each Juror is ſworn to keep his 
own Counſel alſo; for he that will 
not keep his own ſecrets, will 
hardly o_ anothers. 

Jo much for the matter of the 
Oath, what they are to do; It 


follows in the Oath , with what 


Integrity they ought to do their 
duty, They are to preſent no 
perſon for any offence , through 
any malice they have to the 
perſon, nor omit any meerly for 
any favour they have for the per- 
ſon: Thus us Þ plain, it needs 
nothing but prattice ; theſe two 
ſeem very eafie, but indeed are 
very difficult to fleſh and blood, 
Not to take revenge when one 
hath power to do it , and not 10 
ſhew favour when there « power 
and opportunity to expreſs it ; 
not tut that a Grand furor may 
preſent another he u at difference 
withal, if there be a real and 
true cauſe for it , but it muſt not 

B 3 be 
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be done from malice , and by way 
of _ , zn preſenting ſuch a 
erſon , before another as guilty. 
Kiilice and Favour ( two 7 Sound 
enemies to Fuſtice ) are to be ex- 
eluded all Courts of Fuſtice , as 
too partial; and og” wig the 
Oath well concludes , That oy 
ſhall preſent the truth , the whole 
truth, and nothing but the truth ; 
all theſe three expreſſions of truth 
have relation to ef of Mur- 
ther, or unlawful killing ( for 1 
ſhall in this place appoy it to that 
Offence) in a legal ſenſe, as to 
legal proceedings; The truth , 
that is, Truth ſufficient to make 
an accuſation againſt a nocent per- 
ſon ; The whole wry - a _ 
cealing. any part of 2t witjully, 
but ' For df 9m 7t,that the what; 
matter of fatt concerning the un- 
lawful killing another may come 
71 queſtion to another Fury, which 
cannot be unleſs it be found Muy- 
ther; the Common Law account- 


ing all felonious and; unlawful + 
ki Hing a reaſonable Creature Mur-' 


ther. 
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Z tothe Reader, 
' ther, wntil the difference and di- 


ſftinttion appear upon the Verditt 


of another Jury, that are to try t, 
and the Tudgment of the Court im 
pornt of Law upon that Verditf. 


Obſerve the Note in the 
-Margent, what that Sta- 
tute fays 5 adjudicetur 
coram Juſticiar. It ſhall 
be adjudged by the Fude- 
es or Fuſtices ( not the 
Grand Jury) what 7s 


Murdrum de c#tero non 
adjudicetur coram Juſti- 
Clar. | ubi infortunium 
rantummodo adjudicatum 
eſt,ſed locum habeatMur- 
drum de interfe&is per 
fclontam tantum , & non 
aliter. Statut. de Marie 


Manſlaughter per Infor- ridge 52 1.3.26. 


runium ; and it can never 

be adjudged by the Fudees, but 
when it is tried before them, 
which cannot be upon an Inditt- 
ment of per Infortunium only ( as 
IS more full obſerved in the fol- 
lowing diſcourſe; ) Obſerve like- 
wiſe what follows in that Sta- 
tute, Sed locum habeat Murdrum 
de interfe@is per feloniam. Jo 
that by this Statute , all felonious 
killing is Murther ſtill, as it was 
at the Common Law before, and 
that Statute 7s not fo be repealed by 


Grand Jurors. 
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And as there muſt not 6e in the 
. Grand Jury, Suppreſſio vert, a 


ſuppreſſion or leſſentng of the truth; 
ſo there muſt not be Expreſlio falft, 
a falſe Accuſation ; both are to be 
avoided, and therefore it follows 
inthe Oath, And nothing but the 
truth, that is, no known falſity, no 
falſe Accuſation againſt any perſon 
muſt be En , whereby t0 
bring an Innocent perſon to trial, 
where there is nothing of the fatt 
to be proved againſt jb. , Or any 
probable Accuſation; if theſe three 
Truths, i# this Oath mentioned, 
are not to be underſtood in this 
legal ſenſe, and according to the 
C0mm0n 52 8A of legal proceed- 
ings in theſe caſes ; 's miſt confeſs 
I am to be inſirutted how any 
Grand Juror { that hears but one 
* Utramque partem, n! fu de) TO // arifie 2h * Con 
audias, ne judices. JJC2eMCe » that in a plain 
Qui judicat aliquid (parte /zfer at and Grammatical 
inaudit altera ) licet #- ſenſe he can ſwear that 
quum judicaret haud #- + s 
quus eft. 7? Grand Jurcrs ©Very Preſentment and 
rake themſelves to be Judges TndrfFment that comes 
Sq a5:en from the Grand Jury: 
| with 
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to the Beader. 


' +oith a Billa vera, contains in 2t, 
| the truth, the whole truth, and 

nothing bat the truth ; and this 
is cleared bythe laſt words of the 
Oath, | According to their beft 
Skill and knowledg cope] f for thi miſt 
be underſtood, skill and knows- 
ledge in he Law and Fatt, as 
' tothe prattice awd nature Ties the 
. proceedings of the Law 7 
caſes, for it tis rather Fe Bock 
legis than hominis, 

And thus have I, according to 
my beſt ſenſe and underſtanding of 
the Oath, explained it, and an- 
fa wered the ar igpogy Objetts ons ts 

, by making ear, that 
4h is wekine: rv che Oath thas 
any way obligeth revs againſt 
what T have either here, or im 
the enſuing diſcourſe , adviſed 
them unto. And that this may 
et be more evident ( becauſe TI 
would make it as plain as T1 can, 
though with too many Tautologies 
and Repetitions ) I ſhall alſo'in 
terminis ſe? down the Oath o 
the Jurors of Life and Death, 


by 


The Authoz 


by which it doth appear , that 
they only ſland charged with the 
Priſoner (as it is expreſt tn the 
Qath ) and the Grand Jury only 
with the Accuſation againſt him ; 
[You ſhall well and truly try, and 
true deliverance make between 
our Sovereign Lord the King 
and the Priſoner at the Bar 
(whom you ſhall have in Charge ) 
and a true Verdi& give accord- 
ing to your Evidence ; So help 
you God.] Which is to he for- 
mally and legally draws up in 
the nature of a Declaration at 
Law at the Kings ſuit, the Ring 
being Plaintiff and the Zig; oner 
Defendant , which the Priſoner 
upon his Arraignment either con- 
Erb , and then he is convitted 
without hearing 'of any Evidence 


againſt him , or other wiſe pleads. 


Not guilty fo zt, to which the 
King {by the Clerk of the Crown) 
Joyns Iſſue 6y Cul prit, vs. that 


he is ready to prove him guilty ; 


and ſo the Iſſus being thus joayned, 
Evidence for the King is grven 
| againſt 
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to the Reader. 
againſt him upon Oath , to which 

he makes his defence im : 
perſon, or by * Council \ vibe tare Gon 
(if any point of Law a yiead Not guilty, be can- 
riſe to which he deſires notaſter. 3. Isft. fol.12g- 
Council, and _ gt , 

approve of zt, the - Fudge veing as 

oy of Council for the Prifoner 

as the King) calls his Witneſſes 

(if he have any) who ſpeak upon 

their Credits, and not . ho" thetr 

Oaths, which is much for the 
advantage of the Priſoner , the 

Law preſuming ( in favour of 


life) the Affirmative proof to be 


ſo clear againſt the Pri- 

ſoner, that nothing in the ÞT And that is one 
- 's reaſon wh ularly he 
f Negative can be pro- cxtuce have Council, The 
ved (upon Oath) againſt ſecond wx is, the 
EF JS, P urt ought to ſee 

zh ; and after a full trial Indi&ment , Trial, and 
of what can be ſaid and ger proceedings good 


* provedon both ſides, and inlaw, leſt by anerro-"\ 


a convenient time taken —_— Bilge. Jo 


by the Jury to conſider 137. folag. 
of it, they bring in their 

erdiff, either convitF him or 

3 acquit him ; either find him 

i guilty accordzngto the Indifiment 

3 - found 


The Auths? 


found by the Grand Jury &y hear- 


ing of on# ſide, or ſpecially as 
they Fs the fat? Pre iger- of 
both ſedes ; for they are not bound 
ftriftly to the matter and form 
of the Indiftment , as the Grand 
Jury have found it , for they may 

Law extennate it to the leaft 
degree of offence, that can be in 
that kind, but they cannot aggra- 
wvate it, or exceed above what 
the Grand Jury have found; for 
if they might do ſo, they would 
become Accuſers as well as Tryers, 
which would be againſt the Laws 
and liberty of the -Subjett: And 
therefore the Grand Jurors have 
the. greater reaſon, to enlarge in 
thery Declaration or deco{arion 

..* for the King ( as in all 


A. . Eg Tea THY OS "TS 
Seca pacis 3s by Indicte:Þ Decl vations at Law tis 


wines: which is the Iyng's: x | 
Suit, and a it were-hss. ſat) as far as the Law 
Drdlaratior. The - Kine 2! It neighten all offences 
ormerly did not pardon. ;34 .RInod furs | 
fe naw F oe as itt rye fmice the arts 
pacis noftrz que adnos . 1/79 Pave ſo much Ni 
de homicidis erty fo leſſen the dama- 
PENIa_s ger , and extenuate the 
Crime, whatever the Accuſation 6. 


Now 
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to the Beaver. 
Now upon what I have writ- 
teu in this Preface , and the 
Book, I am mot ignorant bow 
much I have ſubjefted my ſelf 
; ad captum LeCctoris , to the vari- 
ens cenſures of the ſeveral Rea- 
ders, eſpecially ſuch as wſe to 
ſerve, or may ſerve on Grand 
FTaries, Gentlemes I know of 
the beſt quality next to the Peers 
of the Realm, and in which Em- 
ployment for their King and Coun- 
try it is an honour to Se: And 
T hope it will be no diſhonour nor 
zndignityto any of them to enter- 
tain, or at leaſt to peruſe this Ad> 
vice, how they may with the 
greateſt prudence and flelity 24 
through an Enquiry after Inno- 
cent Bloodſhed, when they are 
called untoit , and leave nothin 
therein (of this Crying Sin) to fp 
TONY of , that it was not fully 
nquired of by them, that ſo 
their exatt care and Fuſtice may 
keep themſelves ſecure from the 
guilt of Innocent vood. 


I 
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The Authoon (+ 
T doubt not but it will meet © 
with ſome Readers ſo poſſeſſed 
with the — Opinion, by an 
erroneous prattice or miſunder- 
ſtanding of the Laws, and of the 
Grand Jurors Oath, that ſo ſoor 
as they read the Title will caſt 
away the Book and cry, a Paras 
dox ; Others happily more un- 
biaſſed in their Opinions , and of 
more moderation and ingenuity 
( if they diſhike) will publickly 
confute it, with ſtronger argu= _ 
ments and grounds of Law and © 
Reaſon, _ better experience it 
point of pratffice, and ſo deter- 
mine the point; and im that T . 
ſhall have my end. | 
TI am very certain, that I en- 
tred not upon this Subjeft with 
an offenſfvue mitt4 , but cum mode- 
ramine inculpatz tutelz, not with 
a dirett tf n to kill any, but 
rather to Fo ht, weaken, and 
drive away bat Demon of Paſ- 
| fron in man to commit Murther , 
and to give the beft advice to 


Grand Jurors i Caſes of Blood. 
A 


3 to the Reader. 
2? Al ſmall thing, oft times, haththe 
power to redreſs a great Incon- 

wenience, yea, to take up a cruel 
Ton ; as Virgil ſaith, of that of 

ees when they are attually en- 
gaged in battel, 


» 


Hi motus animorum atque hec - 
certamina tanta, 


Pulveris exigut jactu compreſla 
quieſcent. 
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Caſes of Blood. 


T is the great ha 
d neſs, "ah. Sn _ 


Te berty of the Englifh 
S& Nation, that (m all 

. common and ordinary 

T rials) of offences Criminal and 
[= as Treaſons, Murthers , 
Felonies and Miſdemeanors, each 


j Freeman and fo are all the le, 
( C peop b 
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it. Abbot St. 
Alban. 143+ 


@) 37E-3.18. that King ſays, (6 


c) Ccok 3. 
in IndiQ 
136. 
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of Englund,as to wa ſhall receive 


tis Trial per his equ 
which iS well wh oooh ed for b 7-H 
oreat- Charter n the: Liber &5 
England,in theſe words; No# 
man ſhall be taken, or Impr - 250 
or difſeiſed of . hu Freehold, 

tes, or Free-cuſtomes, nor be Out- 
Irwed, baniſhed, or in any manner 
deſtroy, ed&c. but by Iawful Judg- 
ment of bis Peers, or bythe Law 
of the Land. This Chapter of 


Magna Charta 1s partly repeatedin # 


a later Statute, (a) and there Law 
of the Land is expounded | Inditt- 
—_ proceſs by (writ wor and 
courſe of the Law : Another Sta- 
tute recites it, and inſtead of the 
words Law of the Land, puts in 
Proceſs of the Law, as equivalent 
and Synontmous, Sgnifyingth (8 

thing. And agen; *% MU 


anſwer without Des; be- 
fore the Fuſtices,or matter of Re- 
cord, or by due Proceſs and Writ 
original, according to the old Law 
of the Land , on as 1t 15 well ob- 
ſerved 


tber- 


kv 


in Caſes of- Blood, 


Z ſerved by the Lo. Cook ( that Ora- 
" & cleof the wg? In pleas of the 
' 8 Crown, and other Common 0it01= 
ces and Nuſances, the King cannot 
(in an ordinary way) put ay 14 
to anſwer ; but he muſt be appr: - 
' 2 ſed by InaifFment, or other matter 
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2 "of Record. For, by the Law of the 
' Land, a Felon or a Murtherer can- 
; not be convicted (4 ) or attainted (4) =cept 55 


(though he confeſs the Felony or 
Murther) until a grand Jury have 
preſented the offence ; nor can a- 
ny perſon ( | ans and ordina- 
rily be convicted or attainted , or 
have Judgment of life , or Mem- 
ber)upon any Criminal accuſation; 
3 but there muſt be two Juries paſs 
3 uponhim, atleaſt 24 perſons, the 
3 oneaCrand Jury (ex parte Regs) 
3 topreſent the offence fit for a tri- 
3 al; theother apetit or leſſer Jury, 
3 znter Regem, ern _—_ 
3 to try the truth of that Preſent- 
23 ment(e). The Grand Jury com- 
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( e) No Peer, 


ing from all parts of the .Coun- or Subject, can 


pL4S 


C2 LY; 


be Convicted _ 
by Verdidt 3 but the Offince muſt be found by twenty four. 


Fl advice to Gzanv Jurozs _ 
*: ty (f?, the other Jury, of the very 


(f) 1t 3s not ſufficient, that 
they dwell an the County, 
but they are to be of the 
Neighbourbood;nay, le plus 
procheines to the place of 
the fatt ; as by Artic. ſu- 
Per cap. 9. It 75 appoented, 
They muſt be moſt near,moſt 
ſufficient , and leaft ſuſpi- 
£3045 bid. 


— 


they have by Teſtimony ) both of 


neighbourhood de wict- 
netto, Where the offence 
was committed ; for, v:- 
cini vicinorum fatta op- 
time prafumuntur ſcire ; 
and 10 in probability of 
Law, are preſumed to 
know ſomething experi- 
mentally ( beſides what 


the quality of the perſon , truth, 
and nature of the offence, with all 
-! . <0 Fa «ov o{- Þ Is. . 

its circumſtances , and happily the 
credit of the Accuſer and his Wit- 


nefles. 


It is not ſuffitent that 


they dwell in the County,bnt they 
are to be of the Neighbourhood , 


nay, le plus procheins to the place 
of the tat., as by Artic. k 


wper 


cap. 9. it is appointed; They muſt 


be moſt near, moſt ſt 


cient , and 


leaſt ſuſpicious, 24/4. The firſt 


being ca 
Great 


ed a Grand Fury, or 2 


Jury , Either an refpect of 


their mimber, being above twelve, 


Ti (the:general certainty of all other 2? 


Juries ) and may. be as many as 
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. tn Cales of Blood 


the Court pleaſe , but uſually ex- 
ceed not 23, and in good prudence 
when there is much , or weighty 
buſineſs) there ought not to be a 
lefſler number , for if there be leſs 
or more , they may be ſo divided, 
that there can be no verdict (as b 
experience hath been obſerved 
for leſs than twelve agreeing, can- 
not make a Legal verdict : Or 
they are called Grand in reſpect 
of the quality of their Perſons , 
and greatneſs of their Eſtates , a- 
bility of their Judgments ( being 
of good Education ) or laſtl 
whuch I conceive the beſt ab) 
that, propter excellentiam, they 


are ſtyle (2) Turatores Yo Do-" ) The Kings 
 mino Rege pro Corpore Com. Ju- 7 


rors for our Soverajgn Lord the 
King for the County of J. and as 
the Commons in Parliament are 
to the whale Kingdom, they have 
an unlumited power to preſent all 
offences committed in their Coun- 
ty, that are contra Pacem, Coro- 
nam, © dignitatem Regs, againſt 
the Peace, the Crown, and dignity 
C 3 of 
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of the King, againſt either Statute 
or Common Law, they being the 
great and grand Spring , or 'Pr/- 
mum mobile of the Court, that 

ives motion to all the other 
wheels ; their Preſentment being 
the key, that either opens or ſhuts 
the proceedings of the Court in 
every offence. And therefore it 1s . 
that the Law of Englnd takes 
care, that as well the Grand Jury, 
as the other Jury , conſiſt of per- 
ſons that are probs, © Jegates ho- 
mines, good and lawtul men; 
each man mult be probus, quaſe 
probatus , an approved honeſt 
man ; vel a Grec. Tipeoay(v ) © quz 
Progred! poſſit pragred! debet , he 
that will go on in vertue, certainly 
ought principally to be choſen to 
attend the Ooairts of Juſtice. It 
is called, 7uſtitia,quaſe jurs ſtatio, 
vel ſtatus, quod per Fuſtitiam , 


(1) Jus « Jo- jus ſtat, 1. exercetur. (h)It is cal- 
vis nominee 7us 
e/:4. JovIs 053 

2%;n2 enim 7iss 


led Juſtice becauſe it is the Stand- 
ard of Right , mzſera ſervitus ub? 
Tus vagum. Juſtice being one of 
the Cardinal vertues ought to be 

EE: artended 


in Caſes of Blood. 


attended by none but the v2r7uoſo, 
© _ the moſt vertuous, pious, and in- 


" genuous perſons; prod: ſignitying, 


not only faithful ; but s4:/ful ; 
none can be preſumed to be faith- 


ful in keeping an Oath, 


- (7) that wants $kill to 


know how to perform his 
duty ; What jor 2901096” 


(1) v. Statut.z Ed.1.c.11. 
Foraſmuch as many being 
znaifted of Murther, and 
Culpable of the ſame, by fa- 
vonrable Inqueſts taben-by 


-” . 2 can there be of a. good the Sheriff,and by the Kings 
- Verdict, from a bad or — Odio & Atia be 
S PEE 2, repleuzea unto the comme 
$ , ignorant man ? Can he of the Juſtices in Eyre, [i 
” that 15 not capable to UN- #7s provided ſuch Inqueſts 
57 derſtand a Cauſe, ever ns a3 ee y _— 
© , 047 VY Uat ( 
3 make a right Judgment whom two at the leaſt os 
a of it ? Will a Liar preſent # Knights) which , Ly/no 
[ 4 truth : a Thief convict "#9 with the prifoner, 
: 7 5 opt or otherwiſe, are to be ſuſ- 
Z his fellow thief; a Man of pede. | 
- blood a Murtherer ? or, | 
: Who can expect Juſtice trom him Faria wer - 

. . | a Cle & 
who neither to his God nor to 74 £4 1 
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himſelf is juſt, or true ? He that 5 4.1. c.g. 
believes Judges are qua// Dei,Gods Regilbfol.ry;, 
(as the Scripture calls them )) or 

that God fits amongſt , and 1s pre- 

ſent with Judges in Judgment (as 

in the Scripture ſenſe it is truth, 

and ought to be believed )) cannot 


C 4 


but 


Furamentum 
quod mente Th 
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but apprehend how unreaſonable 
it is, to bring ſuch a Jury before 
ſuch a preſence, to ad in a con- 
cernment of ſo high a nature, as 
the life of a Man ; whoſe verdict 
ought to be verediFum, a true 
ſaying, quoddam Evangelium , as 
theGoſpel they ſwear upon, 4:&Fum 
veritats, the ſaying of Truth it 
ſelf (eſpecially as it is the verdict 
of the Ho of life and death) who 
have the advantage of hearing,not 
only the Accuſer .and his Witneſ- 
ſes,but alſo the party accuſed , and 
his Witneſſes = to face, They 
are called , although a (4) Petty 
* Jury, yet a Juryof life and death, 
which the Grand Jury are not ; 
although they enquire of the ſame 
offence, from the great power in 
their hands to acquit or condemn 
the life of a man, according to 
their evidence. Upon whoſe yer- 
di, the Jud e according to Law 
grounds the x mar life or 
death, of acquittal or condemna- 
tion ; and as a Jury may give a 
wſt verdict ( a$to themſelves ) 
upon 


Ee tar terre We > 1 
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in Caſes of Blood. 
| upon a falſe Teſtimony given to 
them, ſo may the Judge (as to 
himſelf ) give a juſt - Judgment 
upon a falſe verdid& given by the 
Jury. For as the argc are excu- 
able. that give their verdict, ſe- 
cundum allegata, & probata, per 
ſacrum Teſtimontum , by what is 
alledged and proved to them by 
the Oaths of Witneſſes, or con- 
feſſion of the party ; even ſo that 
Judge is excuſable ( 27 foro Con- 
ſcientie) that gives Judgment up- 
on a verdict (though falſe) for he 
doth not therein Fzs Hare, but 7s 
dicere ſecundum wvereditf. Fur: 
upon the yerdict of the Perit Jury 
and preſentment'of a Grand Jury, 
and this i fully verified in two re- 
markable (/) Caſes noted 


(1) Coke 1n]iit.3. jo!. 232. 


in the Margent ; a ſuffici-  Gjouc. Aſſires xisj.Car.2. 
ent caution to all Judges, Regis (Harriſon's caſe ) 

CIC IM Nimid precvifpitatio ©: me- 
not to try any for Mur- voſa ab tp _ Func 


ther , where they have SETOUS ERTTEAINS, 


not an infallible evidence 
of the death of the party ſlain. 
And as every Juror ought to be 


probus homo, an honeſt and'a oe 
: f1 
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Li ful man, ſo ought every one to be 
We Fl tegals homo , a perſon ſo qualified 
Wy that the Law allows of; for a man 
1 R0 may be an honeſt, prudeat,and juſt 
bh man, and yet in the eye of the 
[18 Law not a lawful Jury-man ; for 


in one ſenſe he 15 not /egats homo, 
that is not /zgeus iS ſubditus Dom. 
We! |; 01.Coke 3ſt. Regs Anglie, for the Law pro- 
' i LI fo.32. tit. Petit | _. — I: . 
Ws Treaſon. vices that the Kings Liege people 
11100 ſhall be tried per pares, by their 
[: equals, their fellow Subjects : In a 
Wi proper ſenſe he is ſaid, 4n Law, not 
WH; to be Jegals homo, that is homo 
bi! __ «tlagatus, an outlawed perſon, one 
that is extra legem poſitus ; who 
is no better than one that 1s ex- 
tranens, analien, a ſtranger, one 
not only put out of the protection 
of the Law, but ſuch a one as the 
Law will have nothing to do with 
(4s he ſo ſtands) in Courts of Ju- 
ice, to ſerve as a Juror ; nay, ſuch 2 
a perſon being a Juror, will make ! 
the verdi& void, and it is a good 
exception 1n arreſt of Judgment, 
that any of the Jurors were out- 
lawed. Butin alarger ſenſe he is ? 
not # 


in Caſes of Blood. 


| not legals homo, ſach a legal and 
indifferent perſon (as the Law re- 


vires) who is either in ſuch a 
earth of blood to the priſoner, as 
the Law preſumes him partial , or 


in ſuch an evil reputation, ye is liber & legalis ho- 


as the Law preſumes him 9, #hat 75-2 man of fame 
: and credit, that doth en- 


unjuſt ; for as it 15not fit |, jberam legem. Coke 


for a Father to be of a 3-1ft-fol.22. 


Jury to try his Son, or the E©***3-bt. fol-32- 


Son the Father ; Brothers, Uncles,or 
near Relations to try one another , 
ſo it 15 not fit that he that 15 partz- 
ceps crimins, or indeed cr1mmats 
homo , a man that ſtands judicially 
accuſed, indidted,convidted, or at- 
rated for Felony, to try another 
for Felony (or indeed to be a grand 
Juror to preſent it ) the Law pro- 
vides that each Juror ought ta be a 
perſon, retFrs in Cura, that ſtands 
right inCourt,aboye and againſt all 
natural, rational, and legal excep- 
tions. Quz accufat integre fame 


* /[it & non criminoſus ; for certainly, 


to clear the matter of fact (as 2 
Juror of life and death) and wiſe- 
ly to diſcern the Cauſe in queſtion, 
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get an unhiaſſed 
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upon a doubtful and perplext Evi- 
dence , , many times , requires as 
great ability in the Jurors of life 
anddeath, as in the Judge to exa- 
mine the cauſe, and to give Judg- 
mentupon the Verdict; there be- 
ing much more of Black-art uſed 


to darken and obſcure the truth ot 


the fat (in caſes of Bloud ) a- 
mong(t the Jurors ( eſpecially it 
either a great Perſon, or rich, be 
—— therein )' than poſſibly 
can be, to prevent or prevaricate a 
right Judgment, in the Judge ; or 
by any du of gold , power or fa- 
vour, to put out his eyes, or falſife 
tis clear ſight , who fits every way 
above ſuch a temptation. 

The Jurors of Ergland ( eſpe- 
cially in the Circuits) with their 
unequal yoke-fellows the Tales- 
men, or the moſt part) the 
very ſca 
of England, who ſeldom ferve,but 
to ſerve a turn.(#2), to obey a Su- 
periour, pleaſure a Friend, or to 


more need to be rtlityed by the 8 d, than diſcretion to ſift out the 
eruth of the fait, | 


help 


al of the Laws practical © | 


OE N CG EA es 


ea Sas Ry. Er i Pb EE. as he 
« 


3 
8 
*; 
7 
38 
£ 
JS 
K 
Fe 
$2. 
3% 
Kea 
6x8 
* 
EY 
$7*;..2 
Fo 
© 
> Es 
ALD 
5 Ip 
A 
4X 
FEE 
PM * 
HE 
4 4 
+$ 
SS, 
Wn 
- \53Y 
» Ip 
£3 
bo 
387 
ix 
3% | 
KS 
F 
*; 
F - 
”» 
S 
F 7 
»7 » 
LR 
I 


in Caſes of Blood. 


| hel away ( in a hurry ) a quick 
| diſpatch of practice : This fault is 


not in the Laws of England, but 
the male execution of them. The 
Statute of the 27 E/zS. c.6. pro- 
vides that each Juror ſhould have 
at leaſt four pounds per annum in 
Lands, Tenements, or Rents ; and 
this muſt be their ſufficiency, 
where the (0) debt or damages 6 

both together ) amount to forty 
marks. The general courſe of the 
world being to eſteem men accord- 
ing to their Eſtates, Quantum quiſ- 
gue ſua nummorum ſervat in arca , 
tantum habet © fidez. Jurors that 
haveEſtates to loſe , will be afraid 
to commit perjury. The beſt ms 
abuſed, alwaies prove the worlt ; 


the ſweeteſt ' Wine makes the 


ſharpeſt Vinegar , not that the 
fault 1s in the Wine, but in the uſe 
and abuſe of it : were better care 


taken in return of Jurors (0), I (s)  artfmt 
as well in Com- 
FE Þ mon Pleas as 
#n Pleas of the Crown, were twelut Knights. Glanvile lib. 2: c 14s 


dare fay, the' trial by twelve 
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would not be more ancient than ex- 
cellent;theExcellency of it appears, 
in the long,conſtant,and general uſe 
of it amongſt the people of England. 
This way of trial, to have all their 
Eſtates, Injuries, and Lives tried by 
twelve men,and thoſe Neighbours, 
of our own degree and parity, and 
without exception (upon a lawtul 
challenge ) certainly nothing can 
be ſaid more for the commenda- 
tion of it, than the conſtant pra- 
ctice, and unanimous approbation 
of it in England, to this day, ſince 
the firſt beginning of it: The trial 
by twelve being very ancient , 
though Mr. Danze!, and Polydor 
Virg:t deny it 'to be ancienter 
than the Norman Conqueſt. But 
Polydor (as fays the excellent Sr. 
Hi. Savil) was an Italian, and a 
Siranger au ror Pap 
| : and fo deceived ! It 
(7) ing — wy Engliſh ST 


Jurat. | 
z-ide Conſult. de Martia Acent , as by the Laws of 
Waltz v-3- King Ethelared, rp 4. 
thus ; In all Hundreds let Afem- 


blies be, and twelve Free-men of 
the 


in Caſes of Blood, 
the moſt ancient together ſhall 


' (wear, mot to condemn the Inno- 


Cent , 10Y abſolve the guilty. It 
was in uſe with the: French, in the 
Age of Charlemaine. They that 
would ſee more of this, let them 
read that learned and ancient Book 


- written by Judge Forteſcue, in 


commendation of the Laws of 
England. I ſhall leave this Sub- 
ject, having briefly touched upon 
the happineſs and liberty the Sub- 
jeds of England enjoy , to have 


= their trials for their Eſtates and 
: Lives, per pares, by Juries of 


twelve men ; what manner of 
perſons Grand Jurors and thoſe 
ſurors ought to be, and of the 
excellency and antiquity of ſuch 
trials ; in the :next place ( after I 
have ſhewed the heynouſneſs of 
Murther , both by the Laws of 
God,and the Laws of thisLand,and 
made ſome little parallel therein ) 
T ſhall briefly ſhew, That it 1s 
the duty of all Grand Jurors, in all 
Caſes of blood,touching the death 
of any reaſonable creature, by 
Violence, 


16 
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violence , or by the hand or act of 
any other reaſonable Creature , 
where the Bill of Indi&tment is 


brought unto them for Murther, 
in caſe they find, upon the Evi- 


dence , any probability that the 
perſon ſaid to be killed in the In- 
dictment , was ſlain by the perſon 


charged to do it in the Indict- 


ment) to put Bzka vera to that 
Indictment , without Horecloſing 
the Court, by judging amongtt 
themſelves the points of Law that 
may ariſe i that caſe,as whether it 


| be Murther,Manſlaughter,at Com- 


mon Law,. or upon the Statute 
Se def. per Infortuninm, Juſtifiable, 
or otherwiſe; none of theſe ſpecial 
matters being to be found by them 
that are but Inquifitors and Ac- 


cufers for the King ; not tryers of | 


the offence, hearing but Witnefles 
on one fide, and whoſe preſent- 
ment, or verdi&, is-not final , but 


muſt be put to Ulue betwixt the 


King and the party to be tried by 
another Jury , whether there be 
truth 1n 1t or no, whatever the 

practice 
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in Caſes of Blood, 


J practice « of Grand Jurors hath been 


( of late ) to the contrary ; this be- 
ing the chief aim and deſign of 
this T race7. 

[| have not met with any a- 
mongtt Chrittians, and I believe 
there 15 none amongit Heathens, 


_ or rational Creatures, but beheve, 


whatever their practices arc to the 
contrary, that the thedding of In- 
nocent bloud is a orcat offence , a 
crying ſin. To take away the life 
of a Hlant, is but the 1 ICOUr 1N 16s 
nuyce ; and the lite of a Bealt , 

but the VISOUr IN the bloud ; Ee 
the hte of a Man is a (») [prrzt, 
and ſpiritual ſubſtance, the breath 


- of God breathed into him, and not 
- tobe extinguiſhed unjuſtly by the 
» hand of man. Certainly, 

| | VOX guns eſt 7 vox Cl. * (s) Sint 
z mants, 1t 1s one of the 
2 four ſins (\) that the Scri- aitenca laborum. 


pture calls, C/mantza 

Peccata , Crying Sins , that cry 
to God for vengeance ( even in this 
world ) upon the Manlſlaver. Im- 
mediate - atter the Floud God 
Þ COINl- 


(1) Gen. 9.4 


Tor amor, 


vor ſanguints 2 Sodomo- 
rum, Vox 0PPpreſ/oramucil:;s 
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(t) Sous Deits 
6:4 Itam 

aat wite ct 

Dominus 5 nec 

pote/t quiſquam 
eam j11Sle aufe)- 
re nit Deus, 

Il grrens du- 
thoritatem Det, 


ut Fudltye 
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commanded , 


Magittrate of the Manquiller. It 


is within the Magna Charta ot 
and by an Act of :® 


God himſelt, 
Parliament made in Heaven,never 
to be repealcd , It is enacted, that 
he that ſheds mans blood, by 121111 
hall his blood be ſhed. At the hand 
of every mans Brother will T re- 
auire the life of man , ſays God 
himſelf (ft). God many times al- 
lowed of Reſt:/tnuton , and other 
ſatisfactions in other Fe lonies, but 
never in caſe of blood ; tor, «ho 


 canmake ſatisf aition for the life of 


Fs AM, IN ! 


And this was the reaſon , that amongſt Chriſtians it was not law- 
ful for the Lord to kill his Villain. 


The firſt  Murtherer that we 
read of was the Devil, who the 
Scripture ſays, Was a Murtherer 


from the begnming ; in quantum 


traxit in peccatum,n drawing our 
Firſt Parents into fin, and ſo to 


death. The next that we read of 
( for 


that blood unjuſtly 
ſhed thould be required by the 
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in Caſes of Blood, 


* (for the Devil would not be long 


before he had tempted more to 
his own fin) was Cazn, that killd 
lis Brother Ave/, and it ſeems ve- 
ry deſperately ſhed much of his 
blood in many parts of his body, 
for the word 1s in the Plural num- 
ber, vox Sngu7mum , the voice of 


C 


his Bloods ; or, becauſe the Bloods 
of . the future poſterity of Abel 
[that he might have had ) were 
ſhed in him, by the Murther of 
(17/171, Tt 1s true that Carr's blood 
was not ſhed by that Law , al- 
rhough he kill'd his Brother , the 
World being not then peopled, 
nor that Law then ſo poſitively 
given by God, and the example 
and terrour to others could not 
then be ſo great (which is oft the 
great end of puniſhment, ut pena 
ad pancos meins ad omnes perue- 
1:2at ;) and therefore Cain was to 
ſurvive by God's ſpecial appoint- 
ment, not by any tavour of God 
towards him , but that he might 
have Gods mark (as a Murtherer ) 
upon him, to the Terrour of all 

D z others 
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othcrs that ſhould fee him. What 
viſible mark and diſtin&tion this 
was, 1s but conjectured at ; ſome 
think it was a horrible ſhaking 
over his whole body, as the Sepre- - 
agnt tranilate, w ho | tor Thor: 
ſhalt bealV as, ohd and Runagatc, 
(+) 0:24:29 read, He foould (ut) ſigh and [YC 
Cs of b1e ; or an exceeding ſhame and 
Conſcience. contuſion, in that he ran trom placc 
to place to hide himſelt ; or ſome 
vitible mark in his tace , as Lyru- |» 
7215 thinketh : Some Hebrews 27 
think it was a horn in his fore- 3? 
head ; ſome,'a letter ; ſome , that 3 
a Dog led him. The Scripture is Þ| 
plain, that for this Murther he *? 
was to be a Fnug:tzve, and a Vagu- 8 
Lond upon the Face of the Earth; * 
one ( as the Text ſays ) that went © 
from the preſence of the Lord, to 
whom the Earth was accurſed ; 
and certainly the guilt and ſhame 
he carried about him, like the 
bloody Jews that murthered 
Chriſt, and are to this day Vaga- 
bonds over the Earth ; or thoſe 
bloody ſurviving Regicides , that 
| NUre 
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in Caſes of Blood, 


- murthered the beſt of Kings (x) 
(yet live, with that black mark ot 
King-killing upon them) was, and 

.1s, a Judgment greater than death 
it ſelf; as it is in the Pſalms ( »), 
Slay them not leſt my people for- 
get it : but ſcatter them abroad 
amongſt the people, and put them 


aovwn, O Lord, our defence. 


And 


that was the Judgment of Cazz, 
who before his natural death 
(ſome ſay) was kill'd by Lamech, 
who ſhot in a Buſh at a Beaſt, and 
), And the ures 
at this day believe, that at the 
when the 
Grave and Hell ſhall deliver up 
their dead, Can, that Fratricide 
and murtherer, ſhall lead, and be 
as it were the Captain of the 


Kkil''d CarinCls). 


Day of Judgment , 


damned in Hell. 


Amongſt all the Laws of God, 
which he himſelf appointed the 


Iſraelites (his own People ) 


when 


they were to inhabite Can, the 
Land of Promiſe , there was not 
any mercy , or City of Refuge 
2ppointcd tor a Murtherer or Man- 


ſlayer, 


(x) K. Charles 


(y) Pal. 59.1 Tþ 
| | 


(3) Theod. 
queſt. 44+ in 


5 8. Numb. 23s 


I9.Dcut.s. 
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ſlayer, but only where it| was done 
unawares ; as ſeveral clear Caſes 
are put in Scripture to make this 
plain, 35 Numb.23.v.If one throw 
a Stone that a man die thereof 
(and ſaw him not) but did it una- 
wares. So the 19.Dewut.5. When 
a man goeth to the wood with his 
Nezghbour ( mark how ſtrongly 
this Caſe is put, with his Neigh- 
bour, his Friend, whom he had no 
unkindneſs tor) to hew wodd, and 
as hs hand fetcheth a ſtroak with 
the Axeto cut down the Tree, the 
head ſippeth of from the hetve 


and ſmiteth his Neighbour that he 


aie; in theſe, and many ſuch like 
caſes Es ut, he ſhall flee tothe 
City of Refuge , and ſtay there un- 
til the hb judge 
betwixt the Manſlayer , and the 
Avenger of blood, whether he did 
zt wittingly, or unawares. The * 
Fegrews underſtand by the Con- 
gregation , the Senators and Chief 
Zadges of the City ; and although 
it were done unawaryes, and fo 
adjudged by the Congregation , 
yet 


in Caſes of Blood 


"et ſo hainous was the offence of 


© Blood before God ( though no- 


thing of mans will in 1t )) that 
even ſuch Manflayer was never 
(during his lite ) afterwards to de- 
part from the City until it was ſo 
adjudged by the Congregation, or 
until the death of the High-Prieſt, 
(who was a type of Chriſt that 
{ct us all trec 5 tor 1f he did de- 
part, then the Avenger of blood, 
( who was next Kinſman to thc 
party ſlain) might, if he met him, 
juftiftie the killing of him. So 1t 1s 
very apparent , that betore theſc 
Cities of Retuge were appointed 
tor mercy to him that had killed 
another unawares, ſuch a Man- 
ſlayer might have been killed by 
the Avenger of blood , as well as 
he that had killed another wil- 


Z fully: and after they were or- 
3 y 


dained , they could not be intend- 
ed to ſhew Mercy, or to be an 
Alylum or Sanctuary for any that 
had willingly, wilfully, or by a 
paſſionate allault killed another. 
It it be objeted ( as what fin or 

D 4 offender 


75, Dcut.1r. 


the Magtsftrate 


and People. 
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offender is tacre that hath not his 


Advocate ) that it 1s ſaid in the ” 


19.0t Dent.11.v. But pf any mat: 
hate his Neighbour, and lay ag an 
for him, and rele agatiift him ad 
{emite him that he die, and then 


flretoany of thoſe Cities, he fhall 


be fetcht thence, and aclivered 


znto the hands of the| Avenecr of 


blood, that he may die. Thine eye 
(though the tendereit part thou 
haſt) ſhall not ſpare him ( how 
comely ſocver his perſon may 
ſeem) but thou ſhalt put Innocent 
blood from IWracl, that it may go 
well with thee( a ). 
interr'd from hence, That the 
Cities of Retuge were ordained 


tor all forts of Mantiiaughter , but 


where it was done of malice, tore- 
thought, ancient hatred , or with 


a ſedate . and malicious mind; ' 


hereby implying, that he that 
kills another upon a ſudden quar- 
rel, atſault, or in heat/of blood (as 
It 1s termed) might flie to a City 
of Retuge, and tind Sanctuary ; It 
znuft needs be upon a very great 

nultake, 


If it ſhall be 2 
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in Caſes of Blood, 


{miſtake. Nor can the Judicials of 
- God herein (put into ſeveral plain 


and illuſtrating Caſes by God him- 
ſelf) be reconciled it 1t ſhould be 
ſo underſtood : It 1s ſaid in the 
21. Exod. 13. If a man liy not 
wait , but God deliver him into 
his hands, then IT will appoint 


. thee a place whither he ſhall flie. 


The meaning of the de/zvering 
him into hs hands, mult of ne- 


-.celſity be underſtood of ſuch a 


providence that could not be tore- 
tecn, and ſo not poſſible to be pre- 
vented by the Manfſlayer , where- 
in there could be nothing of his 
will , but purely chance and un- 
awares , asin the Caſes put betore 
ot caſting the Stone, and killing 
one he faw not; cutting of the 
wood, and falling of the helm ot 
the Axe, or Bough from the Tree ; 
where many ſuch Examples might 
be given, which the Law of Eng- 
1nd now ſums up in one head or 


Reaſon, v/s. (45) Where one 15 (5)utrus 17; 


doing 


dederit opera 
'(6 cite anillicite. Stamf.lib.t. fol. 12- 


21.E,804.J-2» 


21.Numb.15, 
17,18, 
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doing a lawful and juſtifiable act in. 2 
his 1rade, Calling, or lawful Re- 

creation, and by chance and un-- 

awares , another happens to bc 
kill'd by him, then he ſhall have a 
Pardon of courſe now inſtead of a 
City of Retuge (as ſhall be here- 
after ſhewed ) tor it 1s very plain” 
by expreſs places of Scripture, that 
all other voluntary killing of a 
man unlawtully , Gran no Mercy, 
no City of Retuge , but there the * 
Manſlaycr was to die by the hand : 
ot the Avenger of blood ( it ap- 2 
pearing ſo betore the Magiſtrate ? 
or Congregation : ) As to inſtance ? 
in ſome tew Caſes out of Scrip- ? 
ture. 21.Exod.12. He that ſmiteth 
a man that he die, ſhall be ſlain for 7? 
it : it any deſtruction tollow,there ? 
he ſhall give life for life ( except } 
it be unawares.) So in the 16,17, ? 
18. v. of the 31. of Numbers, If * 
any man ſmite another with ai \ 
inſtrument of Iron that he die, : 
then he ws a murtheyer , and the 4 
Murtherer ſhall die for at. If he * 
ſmite him by throwing a 0 _ E 
That 2 
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 Rthat he die , be that ſmote him # 
*a Murthercr,let the ſame muxther- 
er be ſlain; therefore the Avenger 
of blood h ;mlelf ſhall ſlay the Mur- 
therer. When he meeteth him he 
Shall ſlay him ( mark the Ingemi- 
: nation, ) he ſhall ſurely ſlay him, 
as it is in the 21. Exod. 12. He 
: that (miteth a man that he dje, 
- ſhall die the death ; that is, ſhall 
: ſarely die - for this doubling ot 
: the word , 7mportat majorem cer- 
I titudinem, importeth greater cer- 
3 tainty ; and yet in all theſe Caſes, 
Z not one word of malice, [ying 21 
3 waif,or enmity. (c) It ton Þ 
| 5s a general Law, He that (2,877 ftehonke 
Z killeth ſhould be killed occidere, we non, {hal 
{ again, and this Law is * 
grounded upon the Law of Na- 
ure ; for like as it 15 agreeable to 
Natu re, ut putridum memorum 
abſcindatur, ut reltqua conſerven- 
tur, that a rotten member ſhould 
be cut off that the reſt may be 
preſerved ; ſo a Murtherer 1s to 
be killed, we plures occidantur, 


leſt more ſhou d be killed. This 
. Law 


All theſe ſud- 
aain Actions. 


33 200 


Gen. 9. 


| 
: 
' 


4 


Advice to B2and Juto!s 
Law is given unto Noah, Cen. 9. 
when the World was reſtored ; 
and here it 1s but repeated and 
renewed. The Laws of other 
Nations herein conſent with AJo- 
{es : The Athenians did ſeverely 
puniſh Murther , expelling the 
ierherer trom the Temple of 
the Gods, and trom all Society and 
Colloquy of Men, till he had his 
Judgment. And by the|Law Cor- 
neltia, among the Romiuns , He 


which had killed another with 7 


ſword , or poylon, or by talſe Te- 
ſtimony, loſt his head, 1t he were 
of the better fort; it of meaner 
condition , he was hanged on the 
Croſs, or calt unto Wild beaſts, 
that was himſelt hike a Tiger a- 


 monei{t men; $mler. | And the 


- 
reaſon of the ſeverity was, becauſe 


Murtherers detace the Image of 


(4) By Murther God in Man (4), and lay violent 


« reaſonable 


Creature is loſt, 
which all the 


hands to take away his temporal 


World cannot reſtore. Tree;, though they be cut down grow again,but 
a Man once ſlain can never be yecoered. Pericl, apud Plur. 1n 1pfius 


vita. And for the moſt part , unleſs the Mercy of God be the greater, 3 


zhe Soul is loft with the Body, 


lite, 
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in Caſes of 25lood, 


*life,, for whom Chriſt died to give 


7 T crernal life. A King (an interiour 


- god) would take it ill to have his 
> Image, his Picture, wiltully ſtab'd 
: through and cut in pieces by any, 
' becaule. it is his. It is very plain, 
' by the Judicials of God, that 
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where there was any wilful {m1- 
ting, or flriking ( though ſudden- 
ly, and from a preſent paſſion , 
occaſioned by a tris pProvoca- 
tion) whereby death followed, in 
which the will, fury (w hich is 2 
temporary madneſs) ailent, or 
allaulr of the Manſlayer , might 
appear, there was no City of Re- 
tuge, or Mercy, by Gods Law pro- 
vided for it ; only what was : 
unawares, and unforeſeen ( as 
atoreſaid ) tound a City of Refuge, 
otherwiſe what can be meant by 
thoſe | words, anawares, and 
where he ſaw him not: and in 
theſe very Caſes of killing ano- 
ther, ex 7mpromiſo, Unawarcs, or 
by misfortune, for whom there 
was a City of Refuge provided 
(by God himſelf) yet there the 
Avenger 


(e) Bezer of the Renben- 
Tes, Ramoth of Gilead 
of the Gadites , Golan in 
Baſhan of the Manaffites ; 
theſe three on this ſide Tor- 
dan, Deut.4.41, 43. thj? 
three appointed by Moſes. 

(f ) Cadeſh in Gaitlee 77 
Mount Naphralt, Shechem 
in Ephraim, and Kiria- 
tharba which is in He- 
bron in the Mountain of 
Judah 3 theſe three laſt 
were b:yond Jordan, and 
apointed by Joſhua: Joſh. 
20.7. equally diſtant one 
from another in Canaan. 
R. Salom. Jarchi, Dear. 


19.3. 
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Avenger of blood, if he overtook * 
the Manſlayer before he! got to a! 
City of Refuge ( and in ſome pla- 
ces it was many mules to one ol 
them ) he might juſtifie the killing  : 
of him. 

During the Iſraelites ſojourn- 
ing in the Deſert, the Tabernacle 

where mention 1s matle of the 
Altar) was their Refuge in ſuch 


caſe ; afterwards in thc 


Land of {ce ) Cana there 4 


were {ix Citics|/of Retugc 


appointed, three beyond Þ 


Terdan, and three on thi; 
{ide. Three other ( f ) Ci- 
ties of hike nature Cod 
promiſed the Iſrae/:tes, 
upon condition of their 


obedience, after thcir | 


Coatits were enlarged; bur | 
it feems their 4:ſobed;- | 


ence hindred the accom- 
pliſhment thereof, tor 


Scripture mentioneth not 
the fultilling of it. The 


manner of Examination of one |! 
that fled to the City of Refuge | 
was 


> 
OS  CROCty he” 1B Aa NS PEP ags Wo dg” Po Bets as Re 


k in Caſes of Blood, 
7 was thus; The Conſiſtory or Bench 
a Jo ' Juſtices who lived in that quar- 
[4. © ter where the Murther was com- 
on. Kooggrs ,( £) placed the party, be- og 
1g + ing brought back trom the City 
- of Retuge, in the Court or Judg- 
n- © ment Hall, and diligently enquired 
le 4 and extmitied the cauſe ; who, it 
10 : he were tound guilty of voluntary 
2 2 Murther, then was he puniſhed 
: with death - but if the tact were 


rc 2 tound caſual, then he was ſafely 
7 4 conducted back again to the City 


7 of Refuge, where he enjoyed his 
3 liberty, not only within the Walls 
2 of the City, but within certain 
1 4 Territories and bounds of the Ci- 
e_ J ry, within ſuch limits until the 
ir 7 deathof the High-Prieſt (that was 
ir} inthoſedays) after whoſe death 
1r {3 hewas at liberty ; 7oſh.20.6. By 20. Joſhua 5. 
7. 4 this means the offender, though he 
7 was not puniſhed with death | yet 
he hved (tor the time, although 
the offence was involuntary and 
preter intentionem ) a kind of 
3 Exile for his own humiliation, and 
: 3 tor the abatement of his wrath who 
was 
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Ceo '» was the Avenger of blood. (4 The 
PO TORS. Areopagite had a proceeding a- 
gait caſual AManſlimghter , not 
much unlike , puniſhing the offen- 
der «mriwnoyos, With a years ba- 


niſhment. Ir is not agreed amongit 


Expolitors, why the time of tlits 
FExilement was hmited to the deat! 
(6) Aſylum ot the High-Prieſt at that tune : 
nay capt neg? but probably thought, that tnc 
King Henry 8. Offender was theretore | coniined 
theſe wereplares Within that City, as within a pri- 


of Sant uayy . i - 1 9. ts Co. 
All Parith ſon, during the High-Prieſts lite, 


Churchcs.Cathe- becauſe the offence did | molt at:- | 


aral and Coili- rectly ftrike againit him, as bcing 
giate Chappels __ 30(} 1. deonſs Princehs 
dedicated, and INONS nmecn, 29196, Wc V1TCOpS 
ebeir Chaurch- OJantfitatis , Fhe ciuet cod (21) 
yards and Sil- earth, Theſe places of Retuge 
duaries to thim : x ge, 

belongings" end - I by God , diftercd trom 
m_ = thoſe of Hercules, and Romnlris and 
min cr, dn- : 5 7 4 1 = 
cheſter North- OfBErS, Heathens, yea, and Chriſt 

hampton,Nor- an Kings formerly of this Nation , 
wich, Darby, becauſe God allowed fatety only to 
and Lancaſter. ,_ : . 8 

Afterwards, thoſe who were gutltleſs in reſpect 
in the ſame of their intention : but the others 
Kings Reign , rg RR 
Mazcherie, > Were common Sanctuaries (/), as 
was determined and Weſicheſter appointed, Weſtcheſter 4i/ctharge1 
61d Stafford appointed, by Letters Pat. fr om the King. Stamf. fol.116, 


well 
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fn Caſes of Blood, 


4 vell tor the guilty as the guiltlels : 
If any man did fortuitoutly, or by 


*chance kill another man, in ſuch a 
caſe, a Liberty was granted unto 
'the offender to flic, at firſt unto 
the Altar for Refuge, as 1s implied 

- by that Text of Scripture , If any 
1.1m come preſumptuoully unto his 
- Nerghbour to flay him with gentle, 


>, 


*rthou ſhalt take him from mine Al- 


37a. Exod.21.14.(7). 


32 


(i) Theſe places. 


of SanAuarytxe 
tended not to 
Treaſon, Wilful | 


" Murther, Rape, Burglary, Robbery, Sarriledge, Burning of Houſes and | 
Barns with Corn,Sr. 32 H.8.12. 33 H.8.15. It ſeems they dia ex- 


tend to all theſe uffences before theſe Statutes. 


All Statutes made con- 


cirning Adjured perſons and Sandtuaries , made before 35 El1z. were 


4 vipealed by the 1. of King James 5.25. Clergy is ſence taken away 


by ſera! Statutes for thoſe offences aforeſaid , for which Sanctuary oy | 


toe aforeſaid Statutes w.zs taben away. 


- Anditisthought that Temples, 
25 they were built, had the like 
+ prividedge; as, Foab fled to the 
= Temple, and took hold of the horns 
3 of the Altar. The Reaſons why 
x rhe Lord appointed Cities of Re- 
23 tuge are principally theſe ; Firſt, 
3 leit that the Innocent 
Z might be ſlain, by the Friends of 
2Z him whom he had killed , bctore 


party 


his 
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apa 2 \4s the Avenger of blood. (d) 'The 
CAP: 20 
 Areopegite lad a proceeding a- 
gaintt ca/ Hal Manll: mghier , not 
mach i. puniſhing the 0 fFen- 
der ET euneus , vith a vears ba- 
niſhment. Ir is not agreed among 
Expolitors, why the time of this 
FExilement was limited to the death 
(b) Afylm of the High-Pricſt at that tune : 
Sanctuarium. [11jt probably thought, that tne 
In. the time of bake ; od 
King Henry 8. Offender was therefore conzined 
theſe wreplares Within that City, as within a pr1- 
Rn” ſon, during the High- Prieſts lite, 
Churchis,Cathe- uo the offence did molt Q!- 
aral and Coil:- rectly Alrike againſt him, |as being 
giate Chap: {ls o{} : f a - 
ardicatid, Sg a; }NONS mMcen, 7 0s, 10 V1: COPS 
tuetr Charck- Sunttit, 11s, The cluet Cod (2j? 


yards and $1n- | tH1GE 
pm ape; earth. Thels places of! Ret UGEC 


belonaigps wad pe by God , differcd trom 

_ : WotL ole of Fler cle £,andRos mul7s,and 

cheſter North. OfÞErs, Heathens, yea, and C hriſti- 

p] 

| hampton,Nor- an Kings for merly ot this Nation , 
wich, Darby, becauſe God allowed fatety only to 

and Lancaſter. 

Afterwards, thoſe who were guiltleſs in reſpect 

in the ſame. of their intention : but the others 

Kings Reign 

Maher. > Were common Sanctuaries (/), as 

was determined and Weſicheſter appoint:d, Weſtcheſter diſcharge 1 

end Stafford appointed, by Letters Pat. fr on the Kzng. Stam. fol.116. 


well 


in Caſes of Blood, 


well for the guilty as the guiltleſs : 
It any man did tortuitoutly, or by 
chance kill another man, in ſuch a 
caſe, a Liberty was granted unto 
the offender to flic, Ar firſt unto 
the Altar for Refuge, as 1s implied 
by that Text of Scripture , If any 
man come pr Jump iuoully wito his 
Netghbonr to flay him with gutle, 
thor * ſhalt take him from mine Al- (7 Te pace 


fur. Exod.21 I 4. 4 tr). tendea not to 
Treaſon, Wilful 
Murther, Rape, Bi T822ry, Robbery, Sarriltdge, Buyxing of Houſes and 
Barks With Corn,CS0. 32 H.8.12. 33 H,8.15. It ſeems they dzd ex- 
tend to all theſe often: 2s before theſt Statutes. All Statutes made cone. 
Ng 49} wed perſons and Sanctuaries , made ber 35 Eliz. were 
Peale a by the 1. of King James c.25. Clergy is ſince taken away 
7447.4, Statutes for thoſe offences aforeſaid , for which SERRIETY vy 

7116 eſe ſaid Statutes w.1s Faken away. | 


And it is thought that Temples, 
2S they were built, had the like 
priviledge ; as \ Joab fled to the 
Temple, and took hold of the horns 
of the Altar. The Reaſons why 
the Lord appointed Cities of Re- 
tuge are principally theſe ; Firſt, 
Jeſt that the Innocent party 
might be ſlain, by the Friends of 
him whom he had killed , bctore 
E I!s 


mY 
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his cauſe was heard, and the mane 
ner of the ſlaughter determined 
by the Judges. Secondly , it was 7 
ſo appointed , that he might ſtay 
there to the death of the High- 
Prieſt, who was a type of our 
Bleſſed Saviour, by whoſe precious 
death we are all ſet tree. Fhirdly, I 
this was done ut ments eorum © 
( hac ratione ) medeatur, ©c. to *:; 
heal and allay the mind and fury 
of thoſe which otherwiſe would 2? 
delight in murther ; for by his ab- : 4 
ſence and continuance of time, the 
rage of thoſe that ſought his life 
would be qualified , and therefore 
God provideth , that they ſhould 
not {til} be provoked by the con- 
tinual fight of him. | Fourthly , 
and further by this , that he that ©? 
killeth a man unwittingly 1s ap- 4 
pointed to flie, it is ſhewed (quod 7 
reus peng efficitur ) that yet he is |} 
guilty of ſome puniſhment. So 
that involuntary killing was pu- 
nithed with a kind of Baniſhment 
among the 1/rael:tes : So likewiſe 


amongſt the Arhenzans, ſuch _ 
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{11 Cales of Blood, 


# of Manſlaughter was cenſured 


with one years Exile. And fo a- 
mong the TIſr.7c/ztes , he that e- 
icaped from the Avenger of blood 
for it was but an eſcape ) was not 
to 20 out of the limits and bounds 
of the City, if he did, it was law- 
fal tor the kinſman of the man 
that was ſlain to kill him. 

There 1s a4 manifeſt diſtinction 
of voluntary and involuntary 
Murther or killing, grounded 
upon the Law of Moſes: Invo- 
luntary killing is of two ſorts, 
there afe &wguers, chances untookt 


| for and ſudden cvents ; as when 


one ſhooteth an Arrow ( upon a 


3 lawful account, and killeth one 
3. unawares, as Pelers killed his Son, 


being in hunting with him. There 
are beſides theſe, «wagrivant, &- 


23 roars and over/ights, as the Fa- 
7 ther beateth his Child , poepoling 
3 only to chaſtiſe him, and 


| o him 
good, and he dieth of it. There 
are likewiſe two kinds of volun- 
tary or wilful Murther , ex propo- 


fito, of purpoſe, © ex mmpetu 
- 


2 anmy, 


6 v0 F 
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animi, \n heat or rage ; theſe kind. 
of Murthers are called aMrnuar , 
Iniquities, one may be ſlain ex 
propoſito, purpolely , per inſraras, 
by lying 1n wait, when one watch- ; 
eth tor the life of a man, and ta- 2 
keth him at advantage , as oas * 
. killed Abner , and afterwards fled 
to the Temple, and took hold o ? 
the Horns of the Altar, which * 
notwithſtanding could not privi- /3 
ledge him; and afterwards killed 7 
Amaſa , they ſuſpeing no ſuch ? 
thing ; ſo Iſmael killed Gedotiah: } 
or elle per Induſiriam , when one } 
of ſet purpoſe picketh quarrels, 2 
and ed occaſions to provoke 4 
a man that he may kill him. Both 
theſe kinds are touched here, To- 3 
fat. queſt. 16. Then one may be 
killed 1n heat and rage when therc#% 
was no purpoſe before, as Alexan-:! 


== 
% 
01 
>, 
Is 


_ der the Great killed C/:tus. This * 
kind though not ſo grievous as the 2 
other, yet is a kind of voluntary; 
killing, tor whom there was no ? 
mercy by Gods Law, as it 1s 1n the } 
Margent of the Great Bible,JW:/fu! 7 

Murther 
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in Caſes of Blood, 


A Murther cannot be pardoned with- 

Zout Gods high ne: Nay, 
'-» Fas it is more fully in the Text it 
745, "ſelf, (4) Thzne eye ( though the 
+ molt compaſſionate ſenſe ) /ba// not 
* [pare him, but thou, whoever thou 
; Ave, Sbalt put away innocent 6lood 
led {from Irael, that it may go well 
 23<wzth thee. Now the putting away 
, Jof Innocent blood 1s by revenging 
vi. Jit on him that ſpiltit, asitisin 
les FIthe 10. v. of the ſame Chapter, 
3 That Innocent blood be not ſhed 111 
'h. the land, which the Lord thy God 

Feveth thee to inherit, and ſo blood 
4 come upon thee ; that is, that the 
ke @ Blood of the party ſlain be not im- 
Fputed to thee : This Imputation 
7... 4 ot blood, which is of more weight 
be J than the Imputation of all Adams 
lin, becauſe the command 1s more 
'F immediate and legible to us;1t con- 
YF cerned all the Iſrae/:tes in gene- 
he Jral, but more eſpecially doth it 
..F concern thoſe choſen by Law to 


ry 2 > o 
þ I make Inquiſition after (Innocent 


37 | 


(&) 15.Deut. 
I 3» { | 


| 


(7) Polluitur 
& facdatur 
terra, Nambe3.g. 
30.33. N ſhall 
tabe- no ſatiſ- 
fadtion for the 
life of a Mur- 
therer which' is 
guilty of death, 
but be ſhall be 
ſurely put to 
aeath; for ye 
ſhall not pollute 
the Land whqre- 


Nc. J ia you ere, for blood defileth the Land, and the land cannot be cleanſed 
ul 7 *f the blood that is ſhed therein, but by the blood of him that ſhed it. 
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Advice to Gzand Jurozs 
blood unlawfully and wilfully ſhed 


as principally Grand Jurors are ; 
tor whoſe fakes, and that the fol- 


lowing diſcourſe may, tix the bet- 


() Matt.26. 
£2 
(n) Matt. g.22. 
Nui braſcitur 
fenz ca:u7gquan- 
tun ad Voluns- 
#4tem,homicidi- 


ter upon their Judgments, and 
thereby make a right 1mprefſion 
upon their Conſciences to be more 
circumſpect and caretul in their 


 Preſentments 1n caſes of Blood , F 


have premifed ( as I conceive ) 
what was the will and| Law of 
God (as he himifelt hath declared 
it, and left it upon Record to us 
in its Judiciatls to his people Tf. 
e/) who received Laws and Judg- 
ments from God himfelt tor their 
whole model and ſyſtem of Poli- 
tical Government ; agreeable to 
which I might add the! mind of 
our Saviour Chriſt under the Goſ- 
pel (who 1s the beſt Interpreter of 
the Law ) in bidding Perey put 
up his Sword (-), and his inter- 
pretation upon the fixth Com- 
mand , He that & angry with hs 
Brother unadviſedly ſbatt be cul- 


pable of Judgment (n). F ſhall !} 
wm fecit, Chryſoft. hows is Matt. tra ft appevitys ultionfs. 2 
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in Caſes of Blood 


in the next place endeavour to ma- 


nifeſt, how parallel the Laws of 


England have been, and are,to the 
Juckcial Laws of God in the pu- 
niſhing of Murther and ſhedding 
Innocent blood, and (extending 
mercy where it 1s done pr eter 21 


tentionem, unawares and by milſ- . 


tortune, or in the necel{{ary defence 
of a mans own lite or property,and 
what Aſ{y/zm 1s provided tor ſuch ; 
and how the courſe and practice 
of the Laws of England ought to 
be, in preſenting and making In- 
pp (by Grand Jurors) after 
t | 


the ſame. 


Not to look ſo far back to find 
what the Laws were ( in caſe of 
Felony and Murther ) as to the 
time of the Saxons (e) Heptarchy 
in Exglznd, when the Monarchy 
had many heads, being Bellua 
multorum Capitum ; and 1o for the 
moſt part had ſo many ſeveral 


Laws, each Prince either pleating 
his own humor, or adapting his 
Laws to the condition and quality 
of the people he had to govern, 

which 


E 4 


(0) Kent, 
South-Saxons, 
Weſt-Saxons, 
Eaft-Saxons , 
Eaſt-Anglcs, 
Northnumber- 
land, Mercia. 


RP" I 
£2 Senor 


()L.7.c.15- & 
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q) L.Canut. 
ol.117.C.55. 
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which as they differed in their 

ualities,and conſtitutions,as much 
as the ſeveral Winds ditter the 1e- 
veral Climates trom whence they 
blow, out of the tour Corners of 
the world , from whence many ot 
their Kingdoms were diiferenced 
and diſtingutſhed by names ; 1o 
did they differ in the nature and 

uality of their Laws : 
is Saxon Kings had excellent 
Laws, as Jna, as faith Venerable 
Bede( p), who flouriſhed in that 
Kings time. The mulct or breach 
of Peace was forty ſhillings in the 
Mercia Law. In the Weſt-Saxon 
Law , fifty ſhillings. The puniſh- 
ment of a Free-man was pecunt- 
ary, and loſs of liberty, of a ſlave 
by whipping. Treaſon againſt the 
Lord was Capital, and could not 
be appeaſed with mony. Amongſt 


”. 


the Laws of Canutus the King it 


is ſaid, (9) $: gurs in Regia dimi- 
caret, Capitale eſto, niſi quidem 
Rex hoc ill; crimen conaonartt. 
If any ſhould quarrel or fight in 


the Kings Palace it was Capital, 


Except 


ſome of 
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except the King remitted the fault. 
They were unwilling. to put any 
man to death, becauſe of letlening 
their {ſtrength , being ſo much di- 
vided that tor the molt part there 
was an £ſt;matio capits, a certain 
ſum of mony, or Corporal puniſh- 
ment ſet upon every Murtherer 
and Felon , reſpecting the quality 
of the perſon killed , or he that 
killed him ; yet amongſt them 
there was ſtrict inquiry after 
Blood, by puniſhing the offender 
according to their Laws. 

And to look for it amongſt the 


Danes, and their Laws , would be 


to as little purpoſe ; for as 1t 1s 
well obſerved by Mr. Lambert (r ), 
Temporibus vero Regum Danorum 
ſeputtum fuit Tus inregno, Leges 
© Conſuetudines, ſimul ſopite&,tem- 
poribus eorum prava vwoluntas , 
vs, © violentia mags regnabant 
guam Judicium in terra. In the 
time of the Danz/b Kings, Right 
was buried, Laws and Cuſtomes 
were laid afleep together, the 
depraved Will, Strength _— 

| ENCce 


(r) Lambert L, 
Edvv. Confefl. 
C.16. de Inven= 
tione Mnrdri. 
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lence did reign and rule more than 
Judgment 1n the land. 

Yet to make ſome amends we 
have it by good Tradition , that 
good St. Edward the Confeſſor, 


_ the laſt King of the Danes that 


Ranulph. Ceſtr.” 
}. 1. C. $ 50s 
Hov.600. L. 
Ed.C. 35. In 
Koved. 


Malmsb. de 
gelt. reg.1.2. 


CT Te 
C4 


was King of England ) yet of 


S$ax0n blood, Collected out of the 
Damſh, Saxon, and Mercian 
Laws, an umverſal and general 
Law ( whence our Common Law 
is thought to have had its original ) 
which may be true of the Written 
Laws, not of the Cuſtomary and 
unwritten Laws , theſe being cer- 
tainly more ancient. Some ſay, 
that Edward the Third , betore 
the Conqueltz, fet forth the Com- 


mon Law, called the Laws of 


Eaward to this day, which St. 
Edward eſpouled as his Act, and 
falling laſt upon the work He 
carries the name. One ſays King 
Canute compoſed our Common 
Law, which St. Edward the Cons 
feſſor obſerved. This King E4- 
ward the Confeſſer was in his life 
of that Holineſs , that he received 


power 


£7. v0 
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; power from above to cure many 


Diſeaſes, amongſt others the 
ſwelling of the Throat (called by 
us) The Kings evil; a preroga- 


' tive that continueth hereditary to 


his ſucceſſors, Kings of England, 
to this day; the powerful effect 


whereof hath been moſt eminent- 


ly maniteſted by the Touch of our 
molt gracious King that now 15 
(fince his happy Return into 1 
111d ) upon very many thouſands ; 
ſome ( to my knowledge ) that 
tormerly derided that occult per- 
fonal Kingly vertue, inherent to 
the Imperial Scepter of England, 
being of St. Thomas his faith, that 
would not believe except they 
telt, now remaining fully ſatisfied 
of the truth thereof from their 
own experience of the cure upon 


themſelves. 
The atoreſaid St. Edward, for 


his holineſs, charity, and good 


ations, was Canonized for a 
Sant, having reigned over Exg- 
Hind twenty four years. The Kings 
of England at this day, in their 


Coro- 
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Coronation Oath taken at the 
F' high Altar, ſwear eſpecially to 
1 obſerve and keep the Laws of this 


j St. Edward. Theſe Laws ſo col- 

| lected by this holy King Edward, 

| were by William the Congquerer 
© (to whom he had bequeathed this 
C | Kingdom of England by Wil, 
though afterwards he was forced 
As.Don. 1087. tO get it by the Sword ) confirmed 


in theſe words, Hoc guoque pre- 
cipio ut omnes habeant & teneant 
legem Regs Edwardi 74 omnibus 


OS. err 7 ES > 9 OTTER 
d poone nan qoge 
Ss 


| rebus, as Mr. Lambert hath it, 

| enter leges Gulielmi. Notwith- 

| ſtanding he informs us, that this 

[ King William ( poſt acquiſutionen 

CE | Anglie ) after he had obtained 
| | and ſetled the Kingdom in peace, 
| in the fourth year of his Reign, 
(5) Nobiliumy. Concilio( s) Baronum ſuorum , by 

the advice of his Nobility, he 

j cauſed to be ſummoned through- 
FE out England, the Nobles, Wiſe- 
| | men, and fuch as were skiltul un 
i the Laws, Rights and Cuſtomes of 
: England , and elected twelve 


| | Knights out of every County, 
Bi WnOo 
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who were ſworn before the King 
to make a true Colletion of the 
ſaid Laws and Cuſtomes. Nh! 
pretermittentes, nit addentes, nit 
prevaricando mutantes. Amongſt 
theſe Laws we do not find Mur- 


ther puniſhed with death. It be- 


ing ſo near the time of the Danes 

and S$2x0ns , it ſeems he made no 

violent alteration of their Laws, 

but kept their cuſtome of #&ſt:ma- 

110 Capitts, or Corporal puniſh- 

ment. We find among{t his Laws | 
theſe words, (7) Interdico etiam (:) Lamb. inter 
ue quis occidatur vel ſuſpendatur i. 16, 
pro aliqua culpa ſed ernantur 0cu- GO NTTY 
li, © abſcindantur teſticuli vel 

pedes vel manus, ita quod truncus 

viuus remaneat in fignum prod:- tom 
tions © nequitie ſue (4). I com- « = of 
mand that none be killed or hang- England , |be 
ed for any offence , but that his pr D—_ 


eyes be put out, and his Teſticles, by he loft any 
part of his hody, 


the Delinquent ſhould loſe the like part; as he that tooh away another 


mans life ſhoxld loſe his own, BraQ.lib.3.numb.q. So if tbe Defen- 
dant in an Appeal of mahime (hould be found guilty , Judgment a= * 
2ainft the Dejendant ſhould have been, That he [ſhould loſe the like Mem- 


ber that the Plaintiff loſt, by this means,a hand for a hand, & 40 
Afl.g.Mirror c.4 & 5. 


Or 


Advice to G2zand Jittozs 
— or fect, or hands be cut off, ſo that 
the Trunk of his body may re- 
main alive ; in toketi of his Trea- 
fon and wickedneſs : any puniſh- 
inent then , but loſs of hte and 
baniſhment , for it is ſaid amongſt 
his Laws, Prohheo ut nullus ven- 
dat homimem extra patriam. 1 
forbid that any perſon be ſold out 
of his Country. 
Now although that theſe kinds 
of puniſhments are not commerſ« 
ſurate to the offence, or to the 7 
Law of God, or to the Laws of ©? 
England, in caſes of Murther, 7 
there being not lite for life z yet 
who 1s there almoſt amongſt the 
Sons of men, that would not ra- 
ther chuſe to be hanged, than 
to have his eyes put out , his 
Teſticles, feet, and hands cut off, 
and to ſurvive with ſuch a brand 
\ revs. in Of Ignominy. (x) Amongſt the 
=A Edvard; Laws of the Conquerer, in the 
Wents- Lex Title Lex Murdrorum, tit 1s there 
'+-Stanfilib.r, found ; If any be found Murther- 3 
 fol17. ed, the Village in whom he was Z 
ſo tound, was withm eight days % 
| to 


5 POE gent! 22% Ws A. : 
-_ 7 ad BE de coats <# f'. $5 * bo Br. wh "on Gas aL o 
Er x: TOE" bt dee. Cr ue AY WITTE 's i iS - 
Ee De W- —— ALF IT EIN odd Lune ES © 458 HP oP 


\n Caſes of Bloody. 


3: to deliver the Murtherer ; Jſf:- 
2} c:2 Regs; if he were not found 
= within one Month and a day , the 
2 Village was to pay forty marks ; 
if the Village were not able, then 
the Hundred was to pay it , and 
this mony was to be ſealed up, 
under the Seal of a Nobleman of 
the County, and ſent into the 
-* Exchequer, there to remain a year 
3 andaday, to the end, that if the 
4 Hurlead: or Village could withirt 


4 a year and a day bring the body 
-Þ wo the Murtherer to Juſtice , they 
2 ſhould have their mony again ; 
2 if they could not within that time 


2 take him, the Parents of him 

22 that was murthered ſhould have 

3 ſx mark, and the King the reſt ; 

2 if he had no Parents, then his 

22 Lord or Maſter ſhould have it ; if 

23 no Lord or Maſter, then ('») Se- (wm; prudet 
Lagus ejus, i.e. fide cum eo ligatus, o Surety. | | 
that is, his Pledge or Surety ; if 
he had none of theſe, then the 
King ſhould have all the forty 

23 Marks ( which was as much then 

I as five hundred pounds:now ) ſu4 

4B CUJus 
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enjus proteftione , & pace degunt 

averſe; It the Murtherer were 

found, and would not defend his 

Innocency,: Zudzcio Det , [cilice! 

agna, vel ferro,that is, ſtand in hot 

ſcalding-water , or paſs barctoot 

over hot-bars of Iron, fieret de c0 

Taſtitia, let Juſtice be executed up 

on him ; but what this Juſtice was, 

or what puniſhment he ſhould 

ſutter , ſome doubt there 

(x) That 25, ſo much as one 15; ( 2; )Some ſay it was ad 

pazd for' the billing of 4 / fit R ma - the 

Wan by which it appear- COLUNLALOTH &7s, OI C10 

eth,that ſuch Government uſual way ot wſt;matio 

was in thoſe days, as Capites or Corporal 
ſlanghters of men were moſt RE 

rarely committed , as Mr. Puni{hinent , and not to 

Lanes —_— ſuffer death, becauſe ( 25 

Xpol1tio verb. ES12m714f20. ER Fes FEE 

Flet. {ib.1. c.42- Hovcd. betore [5 obſerved) there 

j01.344- is found amonglt thoſe 

_ Laws, Ne gus occrdatir, 

vel ſuſpendatur, pro a 1p Culpa ; 

though others are of another 

Judgment, that it was Capital it 

the King pleaſed , whatever the 

puniſhment was ; you ſhall not 

read of any Inſurretion or Re- 

bellion betore the Conqueſt, when 

the view of Frank-pledge , and 

othcr 
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other ancient Laws of this Realm 
2 were 1n their right uſe. 
7 There are many that are full of 
Sr. Thomas Moore's kindneſs, and 
think 1t too much that a man 
ſhould Joſe his lite for crimes un- 
der Murther , as tor Theft , &c. 
but none fo kind to a Murtherer ) 
or which anciently a loſs of a 
: Hand, Eye, Leg, or other mem- 
7 ber was in uſe; yet the party 
} taken in the manner, hand hau- 
'} Zend, having the ſtoln thing in 
2} his hand, in his poſſetſion , might 
-} bekilled amonglit the Saxons, he 
, } could not buy his Crime out ; and 
| the Jpamſb condemning to the 
Gallies, 1s thought by ſome the 
only way. Mr. Daniel will have 
It, that as yet ( writing of King 
Henry the Second's time ) they 
: came not ſo far as Blood, which 
 15not ſo; tor King Henry 
: the Firſt(a) (abrogating (a) Hoveden ſaw. 471. in 
[2 the were-gitae by which grey a ena 
2 a4 man might have bought 7-.x.1na s. 37. Erhelſt. | 
3 out his offence, made a | 


Law, ſays Hoveden, Tt {i quis in 
F furta 


Yi = . o » 
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farto wel latrocinio deprehenſn; 


fuiſſet ſuſpenderetur ; to hang the 


Thiet: with whom YLgornzen/. 
and Rad, Niger agree. | And the 
Lo. Coke obſerves in the third [;;- 
ſtitutes , that before the Reign of 


King Henry the Firſt the Judg- * 


ment for Felony was not alwaies 
the ſame , but King Henry the 
Firſt ordained by Parliament, that 
the Judgment tor all manner ot 
Felonies ſhould be, that he ſhould 
be hanged by the neck until he be 
aead : Aﬀer, in the latter end of 
the Reign of King Hexry the 
Third, we find a Thiet who had 
ſtom twelve Oxen | beheaded. 
Capital puniſhments have not on- 
ly been in uſe againſt Homicides 
and Felonies, but other Tran{\- 
greſlors alſo, and amongſt thoſe : 
who worſhipped God rightly ( as 
is well obſerved ) we meet with 
no Divine precept before Judah, 
which makes Whoredom worthy * 


of death, yea, when he 1s told, 


Tamar thy Daneghter in law hath 
played the Harlot , |he anſwers , 
Bring 
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Bring her forth and let her 6e 

burnt. (6 ) Amongſt the Br:- (b) cafar: 

tains], if the Wife killed her comes. 6. | 
| ante Chriftum | 

Husband ſhe was to be burat : ſo ,;.um 1500 | 

are the Eng/:1/b Laws to this day. anni. 

Ie may proceed (fays Grotins ) 4 

conjetture of the Divine wilt, 

with the help of Natural reaſon, 

from like tolike, and that which 

is a Law againſt Felomies and 

Murthers, may be extended to 

others as dangeroul'y miſchievous : 

It « a hard diſpute, whether there 

be more mercy 1n death, or putting 

out of Fyes, cutting off Lees, 

Arms, G©c. or inthe Gallies. It 6 

belirtved, that the boldneſs and 

number of Malcfatfors begot the 

Law of death, and thoſe whom 

Death with ſo much Infamy ( {o 

often reiterated before thezr eyes ) 

cannot fright, will never think 

any Torment <vhatſoever ( where 

life « left them, though with more 

miſery than can be ſpoken ) ter- 

rible. 


F' 2 It 


Coke 2. |- Coke , 


ſlit. Epzlog. 


Sta. perlege 
2/97s 


quitted of a Felony , and made 
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It is well obſerved by the Lo. 
that, Videbus ' ea ſepe 
committt , que [ape Vindicantur. 
Thoſe offences are often commut- 
ted, that are often puniſhed ; and 
he gives his Reaſon for it, That 
the frequency of the puniſhment 
makes it ſo famihar, as it 15s not 
feared. For Example (faith he) 
what a lamentable caſe it is, to 
ſee fo many Chriſtian men and 
women ſtrangled on that curſed 
Tree of the Gallows, inſomuch , 
as if ima large field a man might 
ſee together all the Chriſtians, that 
but in one year , throughout Eng- 
land, come to that untimely and 
ienominious death, if there were 
any ſpark of Grace, or Charity zn 
him, it would make hs heart to 
bleed for pity and compaſſion. | 
my felt have known at one Aſſſizes 
in the County of Monmonth, 
where one hath had Judgment to 
die for ſtealing a Horſe, and Re- 
+09 dng in order to procure his 

ardon ; another narrowly ac- 


| lifeof a Chriſtian ) or any 0 
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uſe of by the Goaler, to be the 
Common-Hangman at the ſame 
Aſſizes; that both theſe perſons 
(the one breaking the Goal , the 
other having his liberty , as being 
acquitted ) were both taken in 
one Felony and Burglary before 
the next Aſſizes, committed to 
the Goal , and received Judgment 
of death, and were both hanged 
together. So little doth favour, 
terrour, or example work a Re- 
tormation ' upon thoſe that are 
hardened in their ſins, and want 
grace to make good uſe of 
them. 7 
Burt it 15 thought horrible and 
grievous, that a mans life Love 
the 
Members of his body , ſhould be 
taken away for ſo firall a value 
as thirteen pence ( I take twelve 
ence to be but petit Larceny, 
tor which he ſhall be whipt ) it 1s 
very plain that the Statute of 3&7. 
1.C. 15. declaring what Priſoners 
are Mainprizable, or Barable, ſays 
amongſt other offences (v7Z.) or 


F 4 for 
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for Larceny, which amounteth 110t 
above the value of twelve pence : 
nay, for leſs. King Axrhelſtines 
Laws begin with Thieves, and 
ſpeak thus ; Fr ſt; hat wu man [pare 
no Thief who i in the manner, 
havirg in hs hands taken above 
eight pence (it lecims eight pence 
then was in the nature | of a Petit 
Larceny ;) a Ram in the Jiuxons 
time was worth but four pence : 
that which was hcretotore ſold 
for twelve pence ,” would now be 
worth forty ſhillings. 

In the Aſſize of Bread ( long 
after the Jaxors ) in|the 51h ot 
H. 3. eight Buſhels of! Wheat arc 
valued but at twelve/pence. In 
Edward the Third's time a Buſhel | 
of Wheat was but ten pence ; a 
Haymaker had but a penny a day, 
Reapers of Corn two pence , an | 
Acre to be mowed for tive pence, 
Fhreſhing a quarter of Wheat or | 
Rie but two pence, a Maſter- | 
Carpenter three pence a day , and 
his man two pence , a Free Maſon 
tour pence , others three pence, 
| their 
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their Boys one penny , Plaitterers 
and their Knaves ( fo named in 
the At) the ſame manner, and 
to find themſelves meat and | 
drink. See the Statute 25 £&. 3. 25 Ed.3.c.1,3+ 
c. 1, and 2}. And by the Statute | 
made the 6th of H. 8. of much 
later time , the wages of a Bayliff 
of Husbandry was but ſixteen 
ſhillings eight pence, and for 
Cloathing him five ſhillings with 
meat and' drink, a Citiet Hinde or 
Shepherd twenty ſhillings , and 
tor his Cloathing five ſhillings , 
every Common Servant ſixteen 
{hillings eight pence,for Cloathing 
tour thillings, no Woman Ser- 
vant above ten {ſhillings, her 
Cloathing four ſhillings, and no 
Mailer might have given more. 
And although twelre pence 
keeps not the old Rate , but the 
Modern, yet things are prized in 
trials of Life far below their 
worth, and no man loſeth his lite 
(in a ſingle and ſimple Felony ) 
but where the thing ſtoln rifeth 
to more than many twelve pences 
F 4 ( eſpecially 
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(eſpecially after the Old eſtimate) | 


but indeed the quality of the Ot- 
tender, circumſtances of the ot- 
tence, and of the times, |are main- 
ly conſiderable in our Law, wherc 


any mans life 1s taken away in. 


{ſuch a Felony. 
But to return to our proper 
Subject, and to maniteſt what the 
Laws of Engl ind were ( in Caſes 
of blood) not long after the Con- 
querer , and how tender a regard 
the Law of Fneland (anſwerable 
to the Law of God ) had of the 
Lite of man. By a Canon. of our 
Old Z7g/:/b Church, he that killed 
a Man in publick war (though ju- 
{tifiable ) was enjoyned a 


(c) Miſadventure at the Penance of forty days. 


Common Law 


adjudged 


Myrther, Stamf. fol.16..8. (c ) By the Common Law 


killing by miſadventure, 


9/4 ACT CEN RI os oalr 


unawWares, Or 1n a mans own de- | 


tence was Murther , founded upon 
the Judicial Law , before the Ci- 
ties of Refuge ; and the forfeiture 
and punithment of both was, as in 


caſe of Murther, as appears plain- | 


ly by the Statutes of 2 
an 


[i in Caſes of Blood. 
24 and Glouceſter ; the Forfeiture of 
2 Goods and Chattels remains as 


72 yet: The words of the Statute of 
7 Marlebridge 52 H. 3. are as fol- 52H. 3: 


2 loweth, Murther from henceforth 
7 ſhall not. be adjudged before our 


* Juſtices where it 4 found Miſs 


2 fortune only ; which ſhews, before 
7 that Statute though a man were 


Wy, 
—_—_ - 


Z ſame 
2 Murther : So that after the ma- 


7 killed by Misfortune , he had the 


Judgment in Law as for 


king of that Statute until the 674 
of EdWow.1i. Writs were granted 5 Ed. r. 
of courſe, where there was a ſur- 
miſe that the man was killed by 
Misfortune , or, ſe defendendo, or 
in any other manner , where the 
killing was not Felony, and 
thereupon a Pardon of courſe , or 


|} Grace, was granted to the party, 
7 who only forteited his Goods and 
': Chattels, and by benefit of that 


| Pardon, had only his liberty out of 


| priſon, 
7 not have. 


which without he could 


This 


57 


6 Ed.1.C.9. 
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This way of Mercy it ſeems did 


#retch too far, and covered too 


many guilty perſons ( as I tear 
yet it does) under her wingy, 
when as their ſeveral Caſes were 
not judicially exanuned , | indicted, 
and tried, before hand, by a 
Grand Jury , and a Jury of Lite 
and Death before a Learned Judge 
as in ordinary Irials of Crimi- 
nals) whereby it came to pals 
that many Murthers and Man- 


flaughters eſcaped under the fa- | 
vourable ſurmiſe of a per rnfor- | 


tunium, or ſe defendendo , as it it 
were done by misfortune , or in 


his own defence, and fo came off | 


from a toul Murther by, a Pardon 
of Courſe. Now for remedy in 


this caſe came the Statute of | 
Clouceſter; the words of which | 


Statute are as followeth ; 
The King commandeth, that 110 


Ir it ſhall be granted out of | 


Chancery for the death of a man, 


to enquire, whether :a man did 
kill another by Mufortune, or in | 
fors own defence, or in any other | 
manner | 


+51, ear 


in Caſes of Blood, 


»1anner , without Felony ; but he 
ſhall be put in priſon until the 
coming of the Tullice; in Eyre, or 
Tuſtices aſſigned to the Gaol. 
delivery, and ſhall put himſelf 
pon the Country before them for 
good and evil { that is, tor life or 
death ;) if in caſe it be found by 
ihe Country that he did it in his 
defence, or by mufortune ; Ther 
by the Report Kg the Fuſtices to 
the King , the King ſhall take him 


to his Grace (if it pleaſe him.) 
The Report to the King 1s, to 
Certifie the Record into the Chan- 
cery, where the King 1s alwaies 


preſent ; and therefore it 1s called þ 
aPardon of Courſe,Stamford fo.15. Scamf. fol.15, 
' Whereas the Kings own hand and | 
| fiat 15 to other Pardons. So that 
here it 1s very plain, that he that 
will be acquitted and diſcharged 
out of Priſon for Manſlaughter , 
per joey , or ſe defendendo 
ex Gratia Regs ) muſt firſt put 
himſelf, ſuper Patriam, upon the 
Country de bono © malo (the very 
words of the Act) and that 1s 


upon 
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upon a Jury of Life and Death ; 
and this he cannot do except the 
Grand Jury find the Bill of In- 
dictment, Murther or Manſlaugh- 
ter, let the matter of fact be 
what it will; for if the Grand 
Jury ſhall but find the truth of 
the fact, as it appears in evidence 
to them, or from their own | 
knowledge (which 1s that which 
they now ſo much ſtand upon, 
that is the very ſpecial matter 
that makes it Manſlaughter, by 
misfortune or ſe defendendo) the 
party can never come to be Ar- 
raigned upon ſuch an Inditment, 
tor that 1s not Felony , and if he 
ſhall be charged with it Sou 
Grand Jury having only found the 
ſpecial matter in the Indidtment 
or Inquiſition ) the party muſt 
either plead gnz/ty, or not gurlty, 
either confeſs and juſtifie the Fact, | 
or deny it; if he confeſs, he\ſi 
cannot Juſtifie it , for mens lives | 
arc ſo precious in the eye of the 
Law, that the death of a man 
cannot be Juſlified, except in courſe 


of 
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in Caſes of Blood, 


of Juſtice, in a lawful War , or in 


# a juſt defence of a mans lite' and 


propetty , againſt ſuch as would 
rob, or deſignedly murther him. 
The Defendant in Appeal cannot 
Juſtifie the death of a man at his 
own ſuit, ſe defendendo, but muſt 
plead not guilty. Nay, a Verdict 


2 of the Jury of Life and Death, 
+ that Akilled B ſe defendendo, or 


er Infortuninm , 1s no good Ver- 


' dit; the ſpecial matter muſt be 
: ſet down in writing by them, that 
' the Court may judge the killing 
\. to be upon inevitable neceflity ; 
| neither Grand Jury that hears but 
\. one fide, nor Jury of Life and 


Death (that hear both ſides) are 
Judges in this cafe. For, upon 
the ſpecial matter found by the 


- Jury of Life and Death, if the 
- Court ſhall not adjudge that ſpe- 
'& cial matter good in Law to acquit 
F him of Murther or Manſlaughter, 
| 1t may be either murther or man- 


ſlaughter in him, and the party 
may be hanged notwithſtanding 
ſuch Verdi of the :Jury of Lite 
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and Death, how can the Court be 
zudge of the matter in Law, whe! 
they hear not the matter in fact 
from the Witneſſes on both fides, 
and the Parties detence | for him- 
ſelf, which they can never do, it 
the Grand Jury ſhall take upon 
them (as they preſume they may ) 
to find the Special matter them- 
ſelves, whereby the Party cangot 
be Arraigncd, that ſo he may put 
humſelt: de 4ono W malo ſuper pa- 
ir1am, as the Statute ot 
betore-mentioned eſpecially re- 
es: It the Party charg 

{ſuch an Indictment \trom thc 
Grand Jury ( where they will find 
only the Special matter) ſhall con- 


teſs it , when he is charged with it | 


(76 ſure he may ) then the Evi- 


ence can never be heard in Court, | 
whereby the Judge may deter-| 
mine the point in Law, whether | 


the offence upon the whole matter 


be Murther or Manſlaughter, or | 
as they find it, and that is meer} 
matter of Law, whether ſuper to-| 
| tam materiam of the ah 
 {angGt 


Glouceſter | 


coed with! 
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{n Caſes of Blood, 


and that muſt be Evidence on 


23 both ſides) it be murther , Man- 


ſlaughter in general, Manſlaughter 
upon the Statute per Infortunium, 
ſe defendendo, yuitifiable as againſt 
a Thief, or z1 loco © tempore belli ; 
and how exceeding dangerous and 
inconvenient were 1t tor Grand 
Jurors, ſo far to anticipate the 
Judgment of the Court, and to 
take upon themſelves ( upon-the 
hearing only of Witneſſes on one 
ſide, and perhaps not all of them 
neither) the ſole Judgment of Law 
in all theſe Caſes, by nor finding 
the Inditment (which 1s but the 
Kings Declaration for the loſs of 
his Subject, in the ſame manner as 
it 15 adviſed by the Kings Council 
Ingroſled, ſworn in Court , and 
delivered to them) eſpecially (for 
that 1s alwaies td” where 
they have probable Evidence (tor 
they need no more ) to prove ſuch 
a perſon killed by the hands of 
ſuch a perſon, ſuch a day, year, 
and place. Nay,by the Statute of 
Glouceſter, they muſt either _ 
TIC 
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the Indictment in ſuch a caſe Mur- 


ther, for all Indictments ( about the 


killing of a man ) were ſo betore 
that Statute, and no Law ſince to 
alter it, or the party can never 
have a Certzorar: out of Chancery 
tor his Pardon of Courſe, whercby 
he may be diſcharged out of Pri- 
ſon ; tor by the {trictneſs of Law, 
hc ought to remain 1n Priſon with- 
out Bail until his pardon be pro- 
cured, which Pardon ſaves not his 
Goods or perſonal Eſtate, but only | 
ardons his Offence , lus violation | 
ot the King's Peace (which 15s vio- | 
lated in the loſs of a Subject ) ac- 
cording to the Statute of Glouce- 
ſter, and procures his liberty , and 
diſcharge out of Priſon. | 
The words contained in the Writ | 
of Certiorar; out of Chancery, 11 
order to the obtaining of a Pardon 
of Grace, and removing the Re- 
cord into Chancery, that there the 
King may ſee by the Record the 
truth and nature of the offence, ac- | 
cording to the Statute of G/ouce- | 
fſter, being well obſerved make it | 
very | 
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2 very plain, that the Special matter 
| of Fact muſt be found by the ſe- 

FZcond Jury , 
7 Death, and whic 


ind | 


| tenor. Record. pro proceſſ. pradiet. 


© 


#. 
Oro i ant "3 


in Caſes of Blood; 


the Jury of Life and 

is ſo ſuggeſted 
Jin Chancery betore the lijuing 
2 forth of ſuch Writ, as by the W rit 
{more fully appears, viz. Quza ut 
] LaCCept 1s, quod A. Þ. indtfatns, 
1© per Inguifitionem palrig Com 
pert. extililſet, qnod 1dem A inter- 
pct! preditt.C. (e def. non per 
L felomam ant malitiam precogutat. 
iunde diffis A. Gaol. noſty. 


Ya 
$4:tf. remiſl.eft ad gr tian he 


x7 
£- 


det xpott, ind. 1 0s ea de cauſa [u- 


Rt 


1/11ons pred. Ceortiorars volentes, 
[* obs Mmund, 77S quod /t ata eft, tunc 


lc1mn onintbus eat meent. in Cancel, 


ur am ſub ſretlhs veſtyis diftincte 


5 aperte mitatis. Obſerve how 


Fjis ancient Writ complics with, 
and explains the Statute of Glouc. 
in this caſe; here is in it [ndz&f. tus, 
Friar is, by the Grand Jury, and per 
Z Inquiſe _ patrie comperl. ex- 
tet, 


ery i 
7 3 


at 15, the Jury of Lite 
"07 and 


lper ten Record. & proceſſ. Inqui- 


bs 


Ccrtiorary 0:8 | 
of Ci:41'ſyy, 
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and Death ; for that 1s the only 
Trial in our Law, by the Country, 
er Patriam; and whoever 1s tried 
by that Jury, poſurt ſe de bono & 
malo ſuper patriam, which mult be 
tor Felony and Murther , the very 
words of the Statute ; for this Jury 
is to find, in their Writ, that it 
was ſe defendendo © non per felon. 
aut malitiam precogitat. as 1t 15 in 
the Verdict ; and obſerve by the 
Writ,he 1s not to be diſcharged out 
of Gaol betorc.his pardon of Courle| 
procured,for it is in the Writ,Gao!.| 
noſtre pred. remiſſ.eſt (it ſeems he 
was there before )1d gratiam noſty. 
znde expettand. ©c. and further, 
obſerve the Mandamus in this] 
Writ(/zzta eft ) it it be ſo, that} 
the Offence hath received ſuch a| 
trial by two Juries , then Certihe 
the Record, otherwiſe not ; and 
what Jud e that doth not truly 
under ond this ( /: zta eſt) which 
he can never truly do from a Grand 
Fury, will Certifie ſuch a Record in 
Chancery, to the King himſelf , in} 
Caſes of Blood. 
Bu 


fn Caſes of Blood, 


By this it may appear, to all 
that are rational and unprejudiced, 
that have nor formerly atlerted 
the contrary Opinion, and there- 
tore like the Opiniators of tlus 
Age, will (for no other reaſon ) 
maintain it, Thar Grand Jurors are 
not leſt ſo free herein, to find what 
they pleaſe, or as they would have 
It, ſtrictly according to their Evi- 
dence, as the Gentlemen of theſe 
latter times have taken upon 
them to do, and even'to ſtand up- 
on it, againſt the Learned Judges 
themſelves, and their Directions 
and Advice. Beſides, how great- 
ly do they injure the party accuſed; 
for it he be Guilty of no ligher an 
Offence than Manſlaughter per 17- 
fortuninm, or ſe Defendendo, and 
the Grand Jury will not find it 
Murder, whereby he may put him- 
ſelf ( as the Statute of Glouceſter 
direCts-, de bono &© malo ſuper a 
i{riam ) he can never by a pardon 
': of courſe, receive a total and final 

-) diſcharge from the ſaid Offence. 
|; Forit he ſhould be Indifted at any 
7 G 2 t1me 
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time again of Murder for the 
death of that Party ( as he may 
be at any - time atter, during his 
lite, notwithſtanding ſuch pardon, 
where it was not tound Murder 
or Manilaughter at the firſt) he 
can make no Plea to ſuch Indict- . 
ment, in diſcharge of it : he can- 
not plead auter forts Acquit, or 
Convict, or Attaint of the ſame 
Offence, becauſe he never put him- 
ſelf de bono © malo ſnper patriam, 
upon his Country, his lite was ne- 
ver in hazard for it : whereas,it he 
have been once preſented by the 
Grand Jury tor Murder, and there- 
upon Arraigned, received a tull 
Tryal, and according to the Sta- 
tute of G/unceſter , had been ac- 
quitted of the Murder, and the 
ſpecial matter of per Infortunium, 
or fe Defendendo tound in their 
Verdict (which by the Law ought 
to be ſo found by the Jury of Lite 
and Death ) under their Hands, 
that the Judge ( upon hearing the 
whole matter ) may be ſatisfied 
it 1s tound according. to Evidence 
g1Ven 


L , 


| pearno more to them ) 4 mw 
t fortzori, they ought to find every 


: 
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kd 
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in Caſes of Blood, 


ven in Court, and thereupon ad- 
judge what that Offence is in Law. 
[f in this caſe the party that hath 
received ſuch a full Tryal,and hath 


' tued out 4 Certzorars out of Chan- 


cery; and upon the Return of 
that, hath hg the Special matter, 
the whole Record of proceedings 
certified by the Judge, betore 
whom the Record remains, and 
thereupon hath procured his par- 
don of courſe out of Chancery ; 
tuch perſon can never be called in 
queſtion again tor the ſame Ot- 
tence, but he may plead that Re- 
cord and Veraitt of Acquittal trom 
the Murder or Mantlaughter, not- 
withitanding 1t might happen to 
be proved atterwards either Mur- 
der or Manſlaughter , it ſhall di{- 
charge and acquit him for e- 
ver. 

And it the Grand Jury ( as 1n 
this caſe) ought to tind every pr 
Infortuninm Murder ( notwith- 
{ſtanding by the Evidence 1t *- 
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Oifence (that appears to them up- 
| on Evidence to be but 
ns po How Manflaughter ) Murder, 
jure palenan is be For the (.d) Bilof In 
rhe Royal aſſent mabes it C1ctment,, as 1t comes 
_—_— wv = fomtheirhands, is but 
zn the Grand 7ury's hand, . : ; 
eh? other Fury abs it an the Kings Declaration of 
At. fo the marter of Fact , to 

which the Priſoner may 
plead, Not Guzlty ; and joyn Ttlue 
with the King, and have 1t tryed, 

Whether he be Guilty, or not ? 

modo & forma, as it is laid in the 

Indictment, or may confeſs and 

juſtifie , as he ſhall find cauſe. For 

this Indictment or Preſencment of 
the Grand Jury in the behalt of 
the King againſt the Priſoner, ſets 

torth an Act done, V;i & Armrs, a« 

cainſt the Kings Peace, his Crown, 

andDignity,all which are violated, 
diſhonoured,& weakned in the loſs 
of a Subject, in the ſhedding ot 

Innocent Blood, by which his Land 

1s defiled , and his Laws violated; 

and this according to the Laws of 

God and Man ( prima facie ) may 

be Murder, and therefore ought 

45 
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! as well(as all Declarations at Law ) 
/ robe ſet forth in the fulleſt circum- 
| 7 ſtances of aggravation a Fact of 
 ! Blood (which tar exceeds all other 
| Facts) will bear, eſpecially in lay- 


ing the ground work and foundati- 


' on of the Charge, becauſe it can- 


not heighten or increaſe, but may 
leflen and decreaſe, like the Moon 
in the tull, to its loweſt wane, e- 
ven to nothing, upon a full Exa- 
mination and Debate of the whole 
matter, by hearing of Parties and 
Witnetles on both ſides, and re- 
ceiving 1n the face and audience ot 
rhe Court ſuch a ſcrutiny and nar- 
row ſearch (as blood requires) in- 
to all circumſtances and aggravati- 
ons of the Offence, that are laid in 
the Indictment, by the Learned 
Judge ( who is of Counſel as well. 
tor the Priſoner as the King, and. 
mult not let the Priſoner ſutfer tor 
want of Counſel in Law ) that a 
Grand Jury cannot poſſibly do , 
they hearing but only Witnelles on 
one ſide, and not the Priſoner ; 
beſides their want of Judgment 
G 4 and 
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and Knowledge in the Law in all 


Caſes of Blood : whereas, it the 


Grand Jury ſhall take upon them | 
( which they ought not to do | to 


claration of the King , the words 
Ex malitia Pr acogit all ) tie Ons 
ly words that make it Murder, the 
Court can never Judicially ex2- 


mine the malice, which 1s com- 


monly a ſecret latent thing , car- 
ried on With a great privacy and 
cunning , and appears not in all 
caſes of Murder expreſs, (and no 
Evidence can prove further to a 
Grand Jury ) whereas the Law 
in many caſes implies a malice to 
make 1t Murder ( although thc 
Parties never-ſaw or heard of each 
other bciore ) which lies not in 
proot of Witneſles, but ariſeth as 
a point of Law upon the circum- 
{tances of the Fact, which; not a 
Grand Jury, but the Court is 
Judge of, being matter of Law , 

which Judgment i in Law 1s wholly 
truſtrated and taken from the 


Court, when the Grand Jurors 


put 


Tr out of the Indictment ang De- : 
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fn Caſes of Blood. 


put out theſe words, Ex malitia 
precogitata, which only make 1t 
Murder, out of the Indictment. 
And by ſuch favour, indul- 


} gence, or wiltulneſs in Grand Ju- 


rors, many times the greateſt 
Murder eſcapes by a per Infor- 
tuniuin , fe Defendaendo , or at 


it Manflaughter, the Priſoner up- 
on his Arraignment , preſently 
( 1t he can but read, get any one 
to help him , or corrupt the Or- 
dinary , no great difhculty to do ) 
conteiles the Indictment, and 
prevents all turther tryal upon 


| that Offence, and ſo neither the 
| Judge, nor Court, can ever come 
 tounderitand 
twenty Witnelles againſt the Pri- 
| ſoner') what Evidence the Grand 


although there be 


Jury had to find it no higher than 


Manſlaughter; nor ſhall ever come 
- judicially to examine the nature, 
quality, or malice ( if any be ) 
; circumſtances, and truth of the 
| Fact, although in it ſelf the toul- 
pur | 


eſt 


For if 


urors ſhall only find. 
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eſt Murder that can be ( as my 
own above Forty years experi- 
ence, attending the Crown Court 
in one Circuit under many Learn- 
ed Judges, hath too often experi- 
enced ) together with the com- 
mon practice of labouring Grand 
Jurors to ſuch a Preſentment, and 
contriving with the Priſoner to 
confeſs the Manſlaughter, leſt the 
truth and foulneſs of the Murder 


Ln truth ever will ) upon a Ju- 
ictal , faithtul , and caretul Exa- 
mination of the Fact by the Learn- 
ed Judge, upon hearing the Par- 
ty, and Evidence on both 
es. 


It is true ( as appears by 
two ſeveral Acts of Parliament 
noted in the Margent ) that at 
the making of thoſe Adts there 
was a complaint in Parliament, 
That Indictments were ſtuffed 
with more words than the Ot- 
tence required , and that of pur- 
pole to aggravate the Offence 


more than 1t was grievous, in It 
{el}, 
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For as it 1s well obſerved 
by Mr. Poulton, 


|# ances of every Offence do ang- x; 


| ment or dimutiſh it according to 


the qualities therecf, And by 
thoſe two Acts of Parliament it 


' may be obſerved there was a re- 


| Indi&tments ſhould be 
out them: And well they might 


and impertinent ( 
- ſence of the Inditment ) 
| thoſe words, 
#5 | of them muſt be ſtill fobſerved. As 


| formation and redreſs made there- 
in, by leaving out ſome formal 
| aggravating Ww vords s 


go but then ma- 


f [ terial ) uſed in thoſe times 1n all 
 Indictments of Felony and Mur- 


ther, as by the Statute of the 
4 of H. 4 
fantly ag in all Indictments of 
Felony ( without which the In- 
dictments were not good ) were 
[ Inſidiatores Tiarum © depopu- 
latores agrorum ) provides that 


thoſe w ords ſhould be Jett out in 


all ſuch Indictments, and yet the 
ood with- 


| leave them out; for how uſeleſs 


25 to the Elſe 
were 


and yet the effect 
alſo 
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allo by the Statute of the 37 7. 
$.c.8. the words, V: © Arms, 
DIS. CUM bacults, ciuliellis, ar- 
cubus & ſagittis, or ſuch other 
hike words ( ( before time COmMmMmOnN- 
ly uſed 5, compriſed in all In- 
hs: and Inquititions of Trea- 
ſon, Murther , Felony , Treſpals, 
and other Criminal Offences ) 
ſhall not of necellity ( tor they 
were ſo betore ) be put or com- 
prifed 1n any Inquitition or In- 
dictment ; but it ſhall be good 
only with theſe words [ULRE ) Ar- 
1715, Hf.) leaving out the other a- 
cainit any advantage that may be 
taken (4s tormerly it warp, by 
Writ of Error, Plea, or otherwilc; 
tor theſe words were to very little 
purpole, to be of neceſſity uſed in 
cvery Indictment : For as to ſome 
Inditments , there could be no- 
thing of pertinency or congruity 
io the Offence in them. And 
yet let it here be obſerved by the 
way, That in thoſe times, and 
before thoſe Statutes formerly 
mentioned , continually + in all 
In- 
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of 


Tndictments ) thoſe words were 
uſed, and the Indictments found 


| by the Grand ſurors , without a- 


ny proot made to them of ſuch 
(circumſtances ( then etlential ) as 
| Inſedratores Viarum, depopula- 
1ores agrorum| hers in wait to de- 
ceive upon the High-ways, and 


deitroyers of Husbandry ; or, as 1 


the other Statute, Cm baculis, 
cultellis, arcubus &S ſagittts, 


v5, With Staves, Knives , Bows 


and Arrows; when perhaps he 
that commutted the Offence had 


| not one of theſe Weapons about 


him, or was guilty of the leaſt 


'| of theſe circumſtances of Aggra- 
vation, Which were then held 
| necetiary to every -Indictment ; 
| which ſhews how obſervable ( at 
\ that trme ) Grand Jurors were to 
| the diredtions of the Court, and 
to the Kings Council, in draw- 
ing the Indictments and Circum- 
| ſtances of it , Whether ſuch Cir- 
cumſtances lay in proof, or no ? 
\ But in neither of theſe Statures, 
| nor any other Statute, 1s there 


any 
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any Exceptions made to the(* 
words, in any Indictment for tlic 


killing of a man ( Ex malt: 
precogitata)) then uſed in all 


Indictments tor the killing of any 

zxerſon unlawtully, which ( as 15 

Fad before ) are of great conſe- 

quence and uſe to be . put into 

all Indictments againſt any per- 

fon that hath ſhed innocent blood. 

For, as Mr. *Poultor, in the very 

ef) Poulton Folio before quoted , ſaith , ( f | 
&e Pace; ( writing upon the two former 
pi Statutes laſt mentioned ; ) Jf one 
be Inditfed of Murther or Mi: 

ſlaughter , there muſt be of nece\- 

ſary en the Indiftiment, a ſtroke 

Poult. it ſ*7r2, ſuppoſed, ViS. talt die, © ani 
LO Tre 9» felonice, © ex malitia praecog:: 
tata interfecit & murdravit. 

Here it 1s plain, that the Indidt- 

ment of Manſlaughter, as well as 

Murther , muſt have thefe words, 

Ex malitia , &c.in it. Neither let 

any think that 1t 1s preſt further, 

z1 foro legs, than it will bear 21 

foro conſcrentie ; or that by this 


means Grand Jurors are uſed but 
as 
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| and to do as they require them, 
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' the Church of Rome ) 


i{n Caſes of Blood. 
as Cyphers ( like the Ordinary at 
the Allizes ) pro forma tantum , 
and that the Arguments of Law 
and Reaſon here uſed, ſeem'd to 
perſwade them ( like thoſe of 
to be of 


an implicite Faith, to believe as 


| and yet to be under the Obliga- 


trol 


ani 
cog:ſj 
TU1, 
dit-þ 
ell a; 
ords,ſ 
2r letÞ- 
ther, 
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1 butÞ 


a: 


tion of an Oath to preſent the 
truth of the matter of Fact. It 1s 
tar otherwiſe (being rightly con- 
ſidered ) they are not ſworn to 
try the whole truth of the Ot- 
tence, ſo as nothing may be al- 
tered in what they find, for then 
there would be no need of another 
Jury ; they are neither to con- 
vict the Party , nor determine the 
Law, Whether it be Murther or 
Manſlaughter ? or of what kind 
or peczes it is, as it appears to 
them upon the hearing of but one 
ſide, and that but of Witneſſes , 
not of the Party, that is left (as 
is ſaid before ) to the ſecond Ju- 
ry, Who are properly Tryers - 

the 
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the Offence de w:cineto ) of tlie 

very Neighbourhood ; not Inqui- 

rers only ( as Grand Jurors from 

every part of the County ) where 

Parties, and Witneiles, and Coun- 

ci] , on both ſides (it occaſion be ) 

may be lawtully heard. 
(p) Jurato credit in - (g) The Grand Jury are 


Tadicio. And to ſay the - 
Fruth, ſaith the Lord coke, Only {worn to inquire , 


we never read in any Att and true preſentment 
poi rar Pei make of all ſuch things 
cord, that inCriminal ca- and matters as ſhall be 
ſes, the party azcaſed ſhould gven them in charge, to 
6 rai hong rarer oaggrn nothing tor ma- 
there is not ſo much as lee, &c. nor leave any 
opt pot t. thing unpreſented tor ta- 
| vour,&c. From hence of- 

ten Grand Jurors frame an Argu- 

ment to themſelves, that 1t 15 

part of their Oath to preſent all 

fuch things as ſhall be given 

them in charge , that generajly 

the Judges in their charges di- 

late upon the ſeveral Speczes and 
differences in Murther : As, what 

- Offence the Law makes Murther ? 

what Manſlaughter at Common 

Law 2 what upon the I! 
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in Caſes of Blood, 


3 what per In annie what ſe 
| Defendendo ? what is malice ex- 
| preſſed? and what is malice im- 
| plied; and therefore wherever 
2 they find theſe ſpecifical differ- 
: ences by their Eo enes they are 
; ſo to prefent it, and not other- 
| wiſe. | 
| This is upon a great muſtake, 
\ NOT 1S1t, or can 1t be ſo intended 
| by the Judges; tor although it 1s 
| true that the Judges ( for the 
| moſt part, not all of them) in 


their charges to the Grand Jury 
- | (which I humbly conceive were 


better omitted) do, uſually mentt- 


|: on and branch out the ſeveral 


: ſpecttical differences and diſtincti- 


- ons the Books of Law make in 


| ſhedding of Blood, in Murther , 
and Manſlaughter, I conceive, 
mote to inform the whole Coun- 
| try, and to ſhew their Learning , 
and the Law therein , than inten- 
- tionally that the Grand Jury 
ſhould preſently ( fome of them 
|: perhaps never ſerving before, #0 
 mntuith ) take it into the conſide- 
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ration of their Oath , and make it 
the nice Duty of their Inquiry , 
which indeed they can never at- 
tain unto., or determine the Law 
therein , by only hearing oft an 
Accuſation of one fide, from 
which they are only to prepare 
fir matter for the Court to pro- 
ceed further upon, and to make 
a more diligent inquiry after. 
Such diſtinctions and directions 
from the Judge being much more 
proper for a Jury of Life and 
Death, when any Queſtion ot 
Blood comes before them to be 
conſidered of , and to be tryed and 
determined, who have the only 
means to do it, by hearing all 
Parties, all Evidence on both ſides; 
as alſo the directions of the Court, 
as to the quality and nature of 
the Offence, to give them a true 
light to make a right diſtn&tion 
therein. 

It 1s well- ſaid by a Learned 
Writer of the Law ; Az Ind:it- 
ment x an Inquiry finding fome 
Offence againſt the Kine. It was 

the 


\ Jo in an Appeal of Muy- 
ther, if the Plaintiff,af- 
ter Declaration be Non- 


ſuit , the King ſhall pro- 
 ceed upon that Appeal, as upon an 
| Indiftment found : So He. And as 


L it is in (2 ) Dodor and 


| Srudent ; The Grand Ju- 


| ry 1s only charged with 


F the effect of the Bill (v;2.) whe- 
| ther he be guilty of the Felony or 
: Murther in the Inditment, within 
| the Shire, and not whether he be 
guilty, -z0do © forma, as in the 
| Bill is ſpecified. And fo when 
| they fay Billa vera, they ſay tru- 


Z 
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| the Kings Attion whereupon the 
| Party ſhall be Arraigned , or put 
: to Anſwer by the King, and try- 
: ed by another Fury, Every ſtron 
| * ſuſpicion of ſuch an Offence, his} 
, tt be incaſe of Felony appearing 
. of Record, hath the force of an 

 Inaiftment, as in an Attion of 
| T7 relpary for Goods carried away; 
if the Defendant plead, Not Guil- 
iy, and be found Guilty, 
| he & a Felon, &c. (b) 


lib.2.cap. Abridgnent. 


$3 


(b) In ancient time it. 
was uſnal to Arrazgn On. 
taken in the manner with- 
out any Appeal or Indie 
ment, | 


(i) Dodter & Student; 


ty 
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ly (as they take the effect of the 
Bill to be) ſoit is though the Bill 
vary from the day,year, and place, 
ſo it vary not from the Shure ; as 
if there were falſe Latin in the 
Bill they might well ſay, Bz//a 
wzera, fe their Verdict ſtretcheth 
but to the Felony, not to the truth 
of the Latin. 

There 1s very much difference 
in Law betwixt an Inquiry and a 
Trial , betwixt a Preſentment and 
a Conviction ; beſides, the Judges 
do now give 1t in charge to the 
Grand Jurors, and ſo part of their 
dury ( if not of their Oath ) that 
when they have ſuclFan Indict- 
ment of Murther come to their 
hands, it they find upon their E- 
vidence, that the party ſaid to be 
ſlain in the Inditment, by the 
perſon there charged with it, with 
the time, and place, and manner 
how, they are to enquire no far- 
ther into the nature of it ( what 
offence this 1s in Law ) but to find 
It as it ſtands in the Inditment, 
which (for ought they know, up- 

Oſl 


in Caſes of Blood 


on a further and more clear diſ- 
cuſſion of 1t in Court) may appear 
as full, as 1t 1s laid in the Indidt- 
ment ; however 1t palleth fairly 
out of their hands, they ma 
more clearly than P:/ate wath 
their hands in Innocency trom the 
Innocent blood of ſuch a perſon, 
and very well diſcharge their 
Oath, the Law, and a good Con- 
ſcience, letting it paſs trom them 
with the Indorſment of B:l[z ve- 
ra, 4 Bill that hath truth init, fit 
to be conſidered further by the 
Court and another Jury. 

And as Indicments at the Kings 
Suit do ſucceed Appeals, at the 
partics Suit, ſo ought they to be 
drawn and preſented as large and 
as full for the King, as an Appeal 
of death for the party , which c- 


| ver was for Murther (if the party 


Appellant would ſo haveit ) and 


| that may very reaſonably be ap- 
{ plied to Indictments that the 
| Statute of Glouceſter directs in 
| Appeals, v2S. That no Appeal 
{ ſhall be abated ſo ſoon, as they 


NH _ have 
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have been heretofore : But if the 
Appellant in an Appeal do declare 
the Deed, the year, the day , the 
hour, the time of the King, and. 
the Town where the Deed was 
done, and with what weapon he 
was ilain, the Appeal ſhall ſtand 
in effect. | 

Now ſo great an exactneſs of 
the year, : Ay and hour, 1s not 


required in an Indictment , as 1n 
an Appeal (being the only violent 
proſecution of the party ) in ta- 
vour of life, many Niceties were 
ſtood upon more than in other 
Actions. And Mr. Juſtice $tam- 


ford ſays, A man 1s not of neceſſi- 
ry compellable at Common Law 
at this day , to put into his Decla- 
ration the hour ; the day was ne- 
cellary to be put down in an Ap- 
peal ; for 1t the Appellee can 
prove 4 certain Demonſtrations 
and Teſtimony of credible Wit- 
nefles, that he was the ſame day 
at another place, at ſuch a diſtance 
as 1t was not poſſible for him to 
be there the day of the commit- 

ting 
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| ting of the fact, or twenty miles 
off the ſame hour the murther 
was committed, the Appeal ſhall 
|? abate. Yea, ſo many were the 
| Niceties of Appeals , which tor- 
\. merly were in uſe, not only in 
 Murther,but in all caſes of Felony, 
- andſo full of Bribery and corrup- 
: tion in the eafie compoſition of 
| all ſorts of Murthers and Felonies, 
| and did ſo much delay the Kings 
\ proſecution by Indictment (which 
| was not to begin until the year 
' and day paſt, after ſuch Felony 
and murther) in which time com- 
monly the Appellant grew ſlow in 
his proſecution, and was many 
times agreed with, and by the 
end of the year Witneſſes were 
dead and gone, all was cold and 
| forgotten, as alſo that the Appel- 
| lant muſt ſue in proper A , 
| which ſuit was long and coſtly , 
| and made the party Appcllant 
| weary to ſue. 

{ For remedy whereof the Sta« 
tute of the third of F. 7. was 
made, That the King ſhall not 
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flay until the year-and day were 
paſt, but proceed at anytime after 
MURTHER. 7he Murther commzrtted; as alſo, 
that the Appellant ſhall proceed 
zn by Appeal by Attorney ; (All 
helps the Law could deviſe to 
prevent delays in cafes of ' Mur- 
ther, and to find out and puniſh 
the blood-guilty perſon ) obſerve 
the penning of that Statute (were 
there nothing elſe to. be ſaid in 
rhis Argument) how neceſlfary it 
is that all Indiftments be made 
Aurther, that are brought at the 
Kings ſuit within the year and 
zR.7.ci. day (as the King by this Statute 
IS enabled to do, the words where- 
(7 of are as followeth, And #f 7t 
happen, that any perſon named as 
principal , or acceſſary, be ac- 
 quitted of wiy ſuch Murther at 
the Kings ſuit within the year and 
the day, that then the ſaid Fuſtices 
ſhall not ſaffer him” to go at large, 
but either remit to Gaot, or 
Bait him, at diſcretion, until 
the year and day be paſt. And 
turther in the ſaid Statute it is ſaid. 
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If the MUR THE RER eſcape 
the Town ſhall be amerced; as allo, 
that the Coroners ſhall return 
their Tnquiſitions before the Fuſti- 
ces of Gaol-delivery, and they 


2 ſoall proceed againſt ſuch Mur- 


' therers ; and as it 1s before in the 


ſaid Statute , The King ſhall not 
ſlay until the year and day were 


paſt, but proceed at any time after 


the Murther committed: So that 
( prima facie ) the Statute looks 


: upon all Manſlayers Eapgerimact Be 
e 


rther.And fot 


to be guilty-of 


| Indictment ought to be drawn, or 
: they cannot be continued in Gaol , 
| nor Bailed by this Statute until the 

| _ and day be out, nor the 


| Town amerced for ſuch eſcape, 


| nor the offender proceeded againſt 
| by the King, within the year and 


| day 


tion by Appeal is ſtill in force, 


by Indictment. 


| | Now generally (in theſe days) 
| ſince the making of that Statute, 
| all proceedings in Murther and 
| Felony are by Indictment at the 
{ Kings ſuit,not but that the proſecu- 
and 
rhe 
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the party hath his election which _ 
way he will proceed, either by 
Appeal at his own ſuit , or by In- 
dictment at the Kings ſuit ; yea, 
even after the Trial had by the 
Kings ſuit (in ſome caſes) although 
at the Kings ſuit they have been 
acquitted of the murther ( but 
that the abuſe of theſe and many 
other obſolete Laws) hath taken 
away the frequent uſe of them ; 
except it be through the miſcar- 
riage of Grand Jurors, and Jurors 
of life and death, in caſes of mur- 
ther, the one in not fully preſent- 
ing the murther , the other in not 
conſcientiouſly giving a Verdi þ 
according to their Evidence , and 
thereby provoking the party 
(whoſe Relation is ſlain) to the 
nice and chargeable remedy of an 
Appeal ; upon ſuch Appeals ſe- 
veral have been executed after 
they have been acquitted by trial 
at the Kings ſuit upon Indid- 
ment , one Woman mn my time 
in Ber#/hire, for petty Treaſon 
tor killing her Husband , _—_—— 
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h |! had been acquitted for the ſame 
»y |} fact at the Kings ſuit by Indict- 
n- || ment, was convicted upon the 
2, | Appeal, and burnt at a ſtake. 
he |, Look how high the Appellant 
zh |: ſhall draw his Appeal againſt the 
en | Appellee or Detendant, as if for 
ut |; Murther ; in this caſe, it the Ap- 
ny | pellant ſhall ſurceaſe to op" 
F Fch Appeal, as by Nonſuit , Re- 
n; | leaſe, Retraxit, the Woman by 
ar- |. marrying a Husband,pendente Ute, 
"rs |: or by the Act of God, as it the 
r- | Appellant die, or by the Ad of 
at- | the Law, as it the Appellant take 
10t | the priviledge : Now in all the 
i& þ former Caſes , where the Appeal 
nd | ceaſeth by the Act of the Appel- 
| lant (thatis, he that profecuteth 
- the Appeal, after declaration m the 
| Appeal ) the Defendant ſhall not 
. & go atliberty, but ſhall be Arraign- 
| ed upon the ſame Declaration at 
the Kings ſuit, for that it doth ap- 
; "ag by the Declaration there 1s a 
| Murther committed, and the year, 
! day, and place, when, and where 
| the ſame was committed , and the 
_: ſame 
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ſame is not tried ; and the Law 
will not allow ſuch great Offences 
whereof it taketh notice ) to be 
concealed and remain unpuniſhed, 
neither will the King at tis ſuit 
ſuffer it to be extenuated into a 
leſſer degree of Murther, than the 
Appezilantdid : ſo careful have the 
Laws ever been in puniſhing of 
Murther, and revenging Innocent 
blood, which it ſeems ( and as be- | 
fore is obſerved ) whilſt Appeals 
were in uſe, and the Kings ſuit 
muſt ſtay until the year and: day 
were paſt, many Murtherers e-f 
ſcape ed, and the killin 
of men was made (as now it i) 
atrick of Youth , Valour, HeQo- 
ring, and Jeſt, in regard of fo 
great impunity it found , by fre- 

uent Pardons, Indulgence of 

rand Jurors, and others. 

And truly, it 15 much with us 
in this Age, as 1t was in thofe 
daies when Appeals were in uſe, 
and had the preheminence of the 
Kings ſuit ; Never more _ 
of men by Duels, Tavern, an 

| Game- 


- fn Caſes of Blood. 


7! Game-houſe Quarrels, and yet 
never more impunity to ſuch Man- 
| killers, ſuch valiant murtherers of 
| their fellow Chriſtians , eſpecially 
- if the Mankiller have either a 
tame for Honour or Valour, Mony, 
| or Intereſt of Friends , to pro- 
; cure pity, or pardon and com- 
paſſion trom the Grand Jury , to 
 tind it Manſlaughter (if they will 


| | goſo hg non it 1s Murther,- 
t 


| and then rough that falſe glaſs) 


'| to repreſent it to a moſt Merciful 


, and thereby obtain a Par- 


"# don for the whole offence; or elſe, 


| upon his Arraignment ſhall con- 
| feſs the Manſlaughter , and Pip- 
| cure a reſpe& of his burning in 
| the hand ( becauſe a Gent-hand 


eo killed the man ) and afterwards 


| procure a Pardon for that burning 
| in the Hand, which the King may 
| grant , it being no part of the 
| Fad ment, but a notifying the 
| Perſon, that by that Mark he 
| may be known again, once to have 
; ud hus Clergy , that he may not 
| have it a ſecond time. 

7 Many 
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Many Recent, and freſh Inſtan- 
ces (in particular Caſes of blood) 
might be given ( were it ſafe or 
feanedle to make refletions ) of 
divers Murthers, that , have too 
eafily ſlipt through the hands of 
Juſtice, by the averſneſs, 1gno- 
rance, or partiality of Grand Ju- 
rors in not obſerving the direction 
of the Judges in this particular 
of finding Bills Murther , inſtead 
of Manſlaughter, yea, and that 
many times upon directions given 
in Court, after open Evidence, 
amey; open origami : hints 

ury (eſpecially 1m Caſes of blo 
ought <3 be Ars as much as 
may be, in regard 1t doth too 
much lay - open and betray the 
Kings Evidence, to ſtanders by, 
it may be Friends of the Prifo: 
ner, that may make roo much 
uſe of 1t for the benefit of the 
Priſoner , and prejudice of truth ; 
beſides, many Witnefles, although 
upon their Oath ) will not ſpeak 
fo fully in Court before the Bill 
found, and happily in the preſence 


of 


» 
- TOR | 
- = 
by = 
I 


in Caſes of Blood. 


of the Party, or his Friends , as 1a 
a Grand Juries Chamber ; more 
| private befides, where it 1s before- 
{ hand known, what witneſs-pinch- 
| ing endeavours will be uſed to 
| keep him off, or by ſome finiſter 
| way to be complied with to leffen 
| or hinder his Teſtimony to the 
| ſecond Jury (if there be occaſion) 
| beſides, the Kings Evidence ( be- 
tore Ifſue joyned betwuxt the King 
| and the Priſoner ) 1s alwaies to be 
ſecret, only open to the Grand 
Jurors, who are alwates ſtyled , 
Juratores pro domino Rege , the 
| Kings Jury, and are ſworn to keep 
| the Kings Counſel, their Felons, 
and their own: now the Wat- 


neſles for the King are faid ro be 
of the Kings Council, which would 
abate much of their Oath, it E- 
vidence, and the Kings Informa- 


tions ( in Caſes of Bloud ) ſhould 


be open and common. 

And as you have heard , what 
great Inconveniences were in the 
uſe and abuſe of Appeals in the 
Reign of King Henry the ay 
0 
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ſo indeed as many ( if not more 
Inſtances of miſchief and incon- 
venience might be given of Grand 
Jurors in this Age ( the beſt things 
corrupted gs, any worſt) you 
may conceive what great com- 
plaints have formerly been made 
againſt Grand Jurors in Parlia- 
ment in erring upon both hands, 
by taking too much liberty to 
themſelves, and not obſerving the 
diredions of the Court, that there 
was a neceſſity of making an AR 
of Parliament, in the 23 HF 8. 
(immedaately after Pa _ 
to fall off ) as you may read in 
that A& of Parliament made to 
reform them , and to reform the 
Sheriffs power 1n retorning them; 
the whole Authority of retornin 
Inqueſts Ln take Inhd&tm _—_— 
being by force of the Statute of 
the 11 FH. 4. in Sheriffs and Bay- 
liffs of Franchiſes. It is obſerved 
by the Statute of the 3 of H. 8. 
that by reaſon of Bribing of She- 
riffs, and their Bayliffs and Offi- 
cers, many true and. ſubſtantial Þ 

perſons 


. — UT. >< <a 9 _ 
oY hw EN - |, Fa SH EY 4 
a off » oj C r -; I \ ERS. KK «2 be. #-Y = Iv '- GH « i 4 T8 Sy 
6 her Oy TE _ A os oy PESTS 62" 49 3-50G Ln 42724 Ae... Ig nt 
IND WY 1 4255-2vd py kn | ” y y s - : ; FE —_ ” b % — w#-*,''v Iv 49 FO m_— 
OS > e 5 CO a denets ld brine - rp tints poo} AR arr tr tes $iat * wg .4- 22 & _ : a # wv "Me - 4 IS __ 
Ho ci” C is 4; var” ils TEN TT REO EE OE LE I An Re , ew i 0g GE OED 
26 & ” wy PO Et, Ya Y - Ae ” , Ie ©" Ys CO ID J es LT ants 24 
- A SDTFLES, "XS" 9-1"? 


[4 
o by 
# 

1 

[4 * 

: - 

* $4 33 

y % : 

48-27 : » 

T A.$ 

1? 7:5 

a ” 1 * 

HE» 2 7 

#2 

Z% # ; 

4 2 
i 3X 
$2 

$ 

+4 
%8. 
7 
} ©F 
+4 > *F'Y 
f* & 
uT5 
n- 
> 
{4 
! A 
$ 
i 
*z 
L 

Ne” 7; 

J's £4 

Xt 2 

#7 

Nd '*% 

2+” 

bc 4 

b 4 

F 4 
13 
bo ] E 
$45 ; 
4 Py : 

z © oy 
1 
3 
'F; 
Fl 
ut 


_- u&« A % - —s a} 
HODGE oe 1h wats i Fo Wea. 
pr pony 4 EY 
ores edge 


in Caſes of Blood, 

erſons were divers times wrong- 
tully indifted of Murther , Felo- 
nies, and other Miſdemeanours , 
to the utter loſs of their Lives, 
Goods, and Lands. And ſometimes 
alſo great Felonies and Murthers 
were concealed, and not pre- 
ſented by the Grand Jurors, par- 
tially retorned by the Sheritts or 


. their Miniſters; for the preven- 
| tion wheteof, 1t was cllabliſhed 
- by the ſaid Act of the 3 H. 5. 
| That all Pannels of Grand 7u- 
 rors, put in by any Sheriff before 


| any Tuſtice of Goal-dcl;wvery, and 


. 


Juſtices of Peace, one being of 
 tFe Quorum, zn the open Seſſions 
| 7o enquire for the King, ſhall be 
| reformed, by putting to, and tal ing 
| off the Names of 
| which ſo be impannelled by every 
| Sheriff, at the diſcretion of the 
| ſazd Fuſtices, before whom ſuch 
| Pannel ſhall be retorned, and the 
| Sheriff upon pain of twenty pound 
8 ſhall allow of | 
8 formed and retcyned by the Fuſtt- 
| ces, the one half tothe King, the 


the perſons 


ſuch Pannel, lo re- 


[ other 
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other to him that <w1ll ſue jor the 
ſame, and ihe Kings Fardon ſhall 
not be a bar to ; part that fo 
ſues. So careful were the Law- 
makers to have taithtul Jurors , 
that ſhould neither accuſe the In- 
nocent, nor excuſe the Nocent , 
and that eſpecially ( in Caſes of 
Blood ) ſhould make no conceal- 
ment. 

And leſt all this care and re- 
formation of Grand Jurors ſhould 
 dono good, but that they ſhould 
{tz]l etpouſe their own opinions , 
and make head againſt the Court, 
and wiltully conceal Offences they 
were charged to enquire of , there 
1s a Statute yet in force, 3 H. 7. 
in which it is ordained, That 
the Fuſlices of Peace may ( n 
their diſcretions) cauſe an Inqueſt 
to be Impannelled, to enquire 0 
The concealments of other Inqueſis 
taken before them, of ſuch mat- 
ters aiid offences as are to be en- 
auired and preſented before Fur 
tices of Peace, whereof com- 
Plaint ſhall be made. And if any 


CONCE!« 


in Caſes of Blood, 
concealment ſhall be found ty any 


Inqueſt, within one year after 
the ſaid concealment, every per- 


ſon of the ſaid Inqueſt , that made 


ſuch concealment, ſhall be amerced 


or fined at the diſcretion of fuch 
Tuſtices of Peace, the ſaid A- 
merciaments ſo aſſeſſed in plum 
Seſſions. And theſe Amercianients 
or Fines may be very hich, ac- 
cording to the nature of the Con- 
cealment and quality of the per- 
ſon. This Statute only concerns 


| .and remedies Concealments by 


Grand Jurors, before Juſtices of 
the Peace, at the Seſſions of the 
Peace, as conceiving Grand Jurors 
would be bolder there, and take 
more liberty in their Preſent- 
ments than they dur{t betore Ju- 
{tices of Afize, Oyer, and Ter- 
miner, or Goal-delvery ; as alſo, 
that ſuch Juſtices and Judges knew 
better how to deal -with them , it 
they made any ſuch concealments 
or muſpriſion before them : For 
the Grand Jurors being 1mimedi- 
ate and ſubordinate Miniſters and 

2 Ojhcers 
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Officers in, and to the Court, and 
anſwerable tor their Duty there , 
as Coroners, Conſtables , and ©- 
ther Miniſters of the Court, they 
may and mult ſtand to the Judg- 

ment of the Court; and in caſe 
of any wilful contempt , miſde- 
meanor, and concealment, may, 
without Indictment, ( for how 
can they be indicted at the ſame 
time by themſelves ) be fined by 
the Court, as any other Officer 

and Miniſter of the Court. 

And let Grand Jurors take heed, 
"left by their remiſneſs and pee- 
viſhneſs, they give not occaſion 
to the making ot the like Statute 
t1H.7.c.3- as was made 1n the 11. of H. 7. 
c. 3. upon the ſurmiſe in the Sta- 
tute, {hat whereas many great 
Offences, as Riots, unlat rr Al- 
ſemblies, Extortions, Mainten- 
nces,, Imbraceries, and other 
Offences, could not be duly puniſh- 
ed by the due Order of the Law, 
except it were firſt found and pre- 
{ented by the Verdict of Twelve 
men thereto duly ſworn, which 
will 
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in Caſes of Blood 
will not find, nov yet preſent the 
Truth ( obſerve here what occaſi- 
ons Grand Jurors had then given 
through their neglect ) It was 


therefore provided and enacted by 


this Statute, That Juſtices of Aſ- 


ze, and Fiiſtices of Pence, upon 
Jie z t po 


Information for the King ( that 15 
meerly upon .the Teltimony of 
Witneſſes, without Indiment , 
or uſe of Grand Jurors ) ſhould 
proceed to make out Proceſs, Pu- 
mſh and Condemn Offenders ty 
theer Diſcretion, as if it were 
upon Indittments found by Grand 
Sirots, Which Statute was a 
great Infringment of the Common 
Law, and the Liberty of the Sub- 
ject of England, who ought not 
by Magna Charta, and the Law 
of this Land , to be proceeded a- 
gainſt, or bd in their Per- 
ſons or Eſtates ( in Criminals ) but 
by Indictment tirſt had and found 
againſt them by Grand Jurors. It 
1s true , that Treaſons, Murthers , 
and Felonies, and ſuch Offences 
( for which life and member ſhould 
F'3 be 
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be loſt ) arc excepted out of this 
Act (although they ſtand upon the 
ſame Reaſons as the other Offen- 
ces named in the Act). For by 
this Act and new Law , the Sub- 
zect might loſe his Liberty , ſuffer 
Ranſom , Stigmatizing , Pillory , 
Impriſonment, loſs of Lands and 
Eſtate ( things very near to Lite 
and Member ). And the Lord 
Coke tells us, That Empſon and 
Dudley (wo Judges ( by reaſon 
of this Att ) committed upon the 
Subjetts inſufferable Oppreſſions : 
and therefore this Statute was juſt- 


ly Repealed after the Deceaſe of 
H. 7. by the Statute of the 1. of 
H.8.c.6. A good Caveat to Pare 
l:aments (ſays the Lord Coke ) to 
Jeave all Cauſes to be meaſured 


by the Golden and frees Mete- 


wand of the Law, and not_to the 
uncertain and crooked Cord of 
Diſcretion. And as good a Ca- 
veat 1t15 to Grand Jurors in ca- 
{es of Blood, not ſo much to be 
led by the crooked Cord. of Diſ- 
cretion , as the ſtreight Rule of 

the 


nr 


tn Caſcs o8 Blood, 


the Law, and Directions of the 
learned Judges , who ſhould beſt 
know the Law, and the trueſt 
meaſure thereot: For it the Rule 
be true ( as indeed it 1s ) Quod 
mnhil reliffitm ct urtbitrio funds) 
that nothing is lett to the Will of 
the Judge , "much leſs, arbitrio 


Fur atorim , to the will of Grand 
' Jurors, they having been{(through 


too much connvance ) by an evil 
practice , corrupted herein. But 
err OVeS ad ſit. ! "x mcpia ref orre 

eſt refellere , To bring Errors to 
their beginnins , is to ſce ther 


Now, haply Grand Jurors may 


| conceive , and argue thus ; That 


| 70 extenuate an Offeiice, ws r07 to 
conceal it, if they find it not Mur- 

- ther, yet they find it in ſome: de 
' erce of Manſlaughter, &c. Be- 
| fedes, if the Kines Conzcil will 
put into the Tndittment the words 
| ( Ex malitia precogitata, XC. ) 


: which only make it Murther, and 
which is matter of Fatt, they 
muſt make it out to ns , that there 
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Was malice, either from our 0Wwn 
knowledge of it, or that it ts 
clearly proved to us from words 
or deeds expreſs, by ſuch an att, 
that 11es in proof , or we are not 
gourd to find thoſe words, but 
miſt ſtrike them out of the Inditt. 
ment, or ind an Ignoramus : Or 
if the Witneſſes themſelves ſhall 
zrnform us , that it was a ſudden 
falliig cut , or done Ly misfortune, 
Se detendendo, zn his own dc- 
fence, or to defend himſelf againſt 
one that would have robbed him, 
:u bis Houſe, or upon the Fligh- 
way ; or that he that did it was 
a Watchman, a Conſtable, or laws 
ful Officer, or Keeper of a Park 
or Warren, and in doing his Du- 
ty ; or that he that did it was a 
vatural Fool, one not Compos men- 
tis, a M1--man, or a young Child 
that e104 it, and by his young and 
tender years not capable of malice, 
aud ſo could not be guilty of Mur- 
ther ; or if there had been former 
fallings out and differences be- 
:wixt them, yet all was recon- 
Fn on - cited, 


in Caſes of Blood. 


riled, and they good friends a- 

ain, and this only a caſual and 
ſudden difference betwixt them 
upon a new occaſion, and exceed- 
mmgly provoked unto it by him that 
was (lain, ſo that we cannot be 
ſatisfied to find it Murther in any 
of theſe caſes, being npon our 
Oaths to make true | a , and 
if we find not the malice ( being 
matter of Þatt ) another fury cau- 
not try it. Beſides, we have fore 
mer prattice of our ſide, other 
Grand Jurors have had, and ta- 
ken the ſame Liberty, and why 


ſhould not we? The Fuages like- 


wiſe in thetr Charges inform us 


of all the (pecifical differences in 


Manſluughter, which we concerve 


' they intend we ſhould take notice 
; of, as it comes in proof before 
| 445, 212 Our Inquiry. Thus, I con- 


| celve, 1s as much as Grand Jurors 
| have ſaid, or can alledge for them- 


| ſelves (where they are not 


& 


5 
i 
bw 


po- - 


| ſitively partial, and go clearly a- 
| gainſt their Evidence”) why they 
do not, or wyll not ( far ſuch 1s 


ſome 
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ſome of their Language ) find it 
Murther in all Caſes, as the Court 
directs, and as the Bill of Indict- 
ment 15 drawn and ſent to them as 
the King's Declaration. 

To fſatisfe theſe reaſonings and 
miſtakes ( though ſufficient hath 
been ſaid already to ſatisfhie a wiſe 
and ſober Grand Jury-man, eſpe- 
cially in a Caſe of Blood , which 
can never receive too {trict an In- 
quiſition by a Grand Jury, the firſt 
Inquiiitors of it in Court) let them 
obſerve, that neither themſelves, 
nor the party accuſed, can be pre- i 
judiced by what they ſhall ſo find, 
be it never ſo Iigh : Firlt , not 
themſelves ; they do but preſent a 
probable Accufſation ( no Convi- 
tion ) againſt ſuch a perion that 
hath had his hands in Blood, hath 
kill'd a man, 1s Vzr ſanguin: 
And here certainly it will be the 
| beſt ſatisfaction to Conſcience (and 
that 15 the beſt Friend we can fa- 
tisfie ) to have all the Circumſtan- 
ces of the Fact ( as they are laid 
'1n the Indictment ) to be more ju- 
dicially 


in Caſes of Blood, 


dicially and circumſpectly examin- 
cd, fitted, and tryed out, by a- 
Fnother Jury, by a Learned Judge, 
in a publick Court, to the parties 
{1ce, where the King's Witneſles , 
[and the party himſelf, and his 
EF \Witnetles, may be tully heard,and 
the whole matter fully tryed and 
debated , which cannot be done in 
a Grand Juries Chamber, but 1s al- 
together tlitled and obſtructed , it 
the Grand Jurors ſuffer 1t not to 
come to tlus Judicial Teſt and Try- 
al, but ſhall put out the words, Ex 
malitia pracogitata, or otherwiſe 
F alter theKing'sDeclaration and In- 
dictment, which already hath had 
| proceedings 1n it, and that 1n 
| Court of Record, where 1t hath 
been adviſed by the Kings Coun- 


cil upon peruſal of Informations 
and Examinations from Juſtices 
ot Peace or Coroner, in that Caſe 


certified to the Court, and upon 


hearing the Proſecutor and his 


| Witneliſes, and ſfodrawn and pre- 
ſented to the Court, Witnelles 
{worn to it, and Indorſed, 7urat. 


74 
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7 Curia, ſworn in Court, and 
ſo become ſomething more than 
an ordinary Declaration or Wri.. 
ting in Parchment , to be altered 
by any, without advice or direc 
on of the Court ; for if it might be 
ſo, the King's Council and their 
Advice ( together with the Judg. 
es in ſuch Caſes) would fignite 
very little in drawing or adviſing 
any Indictment of Murther, it 
Grand Jurors in their Chamber 
may ( trom their ownadvice) al 
ter 1t as they pleaſe , the Judges 
themſelves being as well con- 
cern'd, in Conſcience, to do right 
to the Priioner and Party acculed, 
as Grand Jurors can be. And al. 
ſo admit that the Witneſles ſhall 
inform the Grand Jury that it was 
a paſſionate and ſudden falling our, 
or that it was done unawares, 0r 
in his own defence, it 1s but what 
they apprehend it to be ; they can 
inform but what they ſaw, or 
heard, or believe; they are in the 
Affirmative only, and can prove | 
but for that uy; fb the Fact was 
-- done : 


{1 Calſrs of Blood, 


done ; they dare not ſwear that 


there had been no falling out be- 
fore : and as they cannot, or hap- 
ly will not, prove an expreſs ma- 
lice, ſo neither can they ſwear that 


there was none at all, or not ſuch 
4 malice as the Law implies ; nei- 
| ther can the Witneſles judge in all 
Caſes, what 1s Manſlaughter at 
Common Law, what upon 'the 
Statute , what per Infortunim , 


what ſe Defendendo , what is Ju- 
ſiftiable, or what is Murther : 
neither indeed in all theſe Caſes, 
can the Grand Jurors, nor 1s it 
convenient for them to judge of 
all the ſpecincal differences, each 
Circumſtance may ſo much alter 
a Caſe; and will they then, by 
their uncertain Judgments, in By 
of Murther, conclude and precloſe 
the Court, and determine the 
Law, that this Fat of Blood 
ſhall go no higher than they pleaſe 
to adjudge it; as in the caſe put 
of a Child that kills another, not 


Fire Grand Jury ( who ſee not 


the Child ) but the Court, and 
the 
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Advice to Ozand Juro?s 


' the other Jury ſhall inſpe&t the. 


Child, ſhall judge whether the 
Child could do ſuch an Act, fe!- 
leo animo, ex malitia precogita- 
ta, and ſo be guilty of Malice 
and Murther ; the Court, and not 
the Grand Jury, being to judge, 
an malitia ſupplevit etatem,whe- 
ther upon hearing lum ſpeak , he 
may be thought capable of malice 

as ſome at more tender years are 
than others ) ſo in the caſe of a 
Fool, or a Lunatick, a Dumb or 
Deaf perfon; ſo in the caſe of 1 
Reconcilement after a falling out, 
and then a killing ; can either Ju- 
rors or Witneſſes , or any that 
hears but one ſide, ſtate the ca: 
aright, or judge whether the Re- 
conciliation were perted&t or not, 
ſo as to take away all the ſeeds of 
malice , revenge, or diſcontent? 
And Mr. Juſtice Stamford ſayes, 
That thoſe that are Dumb and 
Mute, and Infants, ſhall be dl- 
charged upon Arraignment.Whici, 
ſhews that they are to be Indict- 
ed of Murther ; But how ſhall they 
be 


in Calcs of Blood, 


| be Arraigned, when they cannot 
hear, or tpeak, and plead ? I con- 
| celve by the Inſpeion and Judg- 
| ment 0: 

| raignment , I mean, upon the In- 
| dictment found by the Grand Jury; 
{ which plainly ſhews that the 
| Judges 7 

{ are Judges of the Law, and of 
| what ſhall be Murther. So in 
| the caſe of killing a Thief thar 


the Court upon their Ar- 


not the Grand Jurors ) 


attempts to Rob or commit Mur- 
ther , ( which is juſtifiable ) this 
muſt judiciouſly and certainly ap- 
pear ſo upon the Tryal, that the 
Court may judge whether there 


were an intention to Steal , or to 
commit Murther , or Rape ; and 
[not let ſuch a Surmiſe only , That 


there vas mo ſuch intention, lead 
the Grand Jury to acquit him, 
when haply there was ſuch inten- 
tion. And the Statute of the 2.4. 
of H. $8. ſaith , That the Party {0 
Indicted or Appeald of fuch Of- 
fence for killing a Thief , or one 
that zntended to Myrther {( 6v 
Verdict {o found and tryed \ jail 
#01 
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Advice to G2and Juro2s 


not loſe or forfeit Lands or Goods, 
but ſhall be diſcharged as one 


 acquit of Felony ; and none can be 


ac quit of Felony that is not tried 


for zt ; the doubt being before this 


Statute, Whether he ſhould for- 
teit his Goods and Chattels as one 
that kill'd another by Chance- 


; medley ? So that there was no 


doubt but ſuch a one was Indict- 
ed of Murther before this Act, as 
one that had kall'd another by 
Chance-medly . muſt, and yet 1s 
to be Indicted; Chance-medly 
being Manſlaughter at Common 
Law. 

Sure 1n all theſe caſes, and all 
other the like caſes of Blood , it 1s 


moſt prudent and ſafe for every 


wiſe and conſcientious Grand Ju: 
ry-man ps is ſatisfied there 1s 
Blood ſpilt, and the life of a rea- 
ſonable Creature unjuſtly taken 
away by ſuch a perſon charged in 
the Indictment ) rather to preſume 
it probable, all other Circumſtan- 
ces may be true, as they arc laid 
in the Inditment ( fo far as - 
make 


in Caſes of Blood, 113 


make an Accuſation againſt a guil- 
ty perſon ) then that they are not, 
and ſo to leave it fairly to the 
Court to judge thereof, and them- 
ſelves free from the umputation of 
Blood by concealment; and there- 
by put the whole matter , with 
all its circumſtances, upon a moſt 
Jegal and 1mpartial Tryal , many 


yy times that appearing _ Try- 
a; F#! that appeared not betore. 

» # And the reaſon why a Petit Ju- 
! ry, or Jury of Lite and Death, 


may extenuate an Offence, and 

Imake it leſs than the Grand Jury, 

2s becauſe ( hearing of both ſides) 

al they may inquire of Circumſtan- 

ces which a Grand Jury cannot.Be- 

-- (pides as the (4) Lord Coke 

") Wnforms ( that Oracle of (4) Coke 3. Inſt.01.25. 
the qa, Mo Indie ER 


Forreſcue c. 25. 72. 
ment 7s no part of the Stamford 1.2.fol. go. 


: Tryal , but an Informa- 

cn ,. | | 

: $102! or Declaration for the King ; 
ka and the Evidence of Witneſſes to 
- a Grand Fury , 1s no part of the 


; Tryal : For by Law the Tryal in 
: that caſe is not by Witneſſes, 6ut 
ce K 2 
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Advice to Gzand Juro!s 


by the Verdift of Twelve men,and 
lo a manifeſt diverſity between the 


Evidence to a Jury, and a Try- 


al by a fury. If the Indittment 
were part of the Tryal, they 
ought he that is a Noble-man and 
Lord of Parliament , to be Indi. 
fed by his Peers , for the Tryal 
of him ought to be by his Peers; 
but the Indiftment againſt a Peer 
of the Realm is always found 
by Freeholders, and not = 
Peers. 

The French word Endzter fig- 
niftes in Law, an | Accufation 
found by an Inqueſt of Twelve,or 
more, upon their Oath ; and the 
Accuſation is called Tnd:tfamen- 
tum. And as the Appeal 1s ever 
the.Suit of the party, ſo the In- 
dictment 1s always the Suit of the 
King, and as it were his Declara- 
tion, as the Appeal 1s the Decla- 
ration of the party. Some derive 
it from the Greek word irSeunven, 
to accuſe, and as properly may it 
be called 1:0: 1mentum ab indi- 
dicando,quia aliquid notum facit 

- Aicendo, 


in Caſes of 5lood 


| 4cendo , he that Accufeth or Ap- 


pealeth another man , or brings 
his Crime into queſtion , znditF4- 
tws, quaſi indicatus, one that 


hath His cauſe ſthewed out in pub- 
lick ; ( deferre nomen alicujus, ju- 
| dicare ) to Indidt, js to Accuſe 
{or Impeach. It 1:gnifies in our 
| Common Law as much as accuſa- 
t70 in the Civil Law, though it 
[have not the like effect : Accu- 
abilis, 1. e. accuſatione, aut re- 
prehen/ione dignus, one worthy 


of Reprehenſion. An Indiftment 


being like the precious Stone of 
India, called Indica, which ( as 
Pliny notes ) in rubbing it break- 
Wcth f 

doth an Indi&tment of Murther , 


rth into a purple {weat : So 


which though it ſeem white and 
pale in the Grand Jurors hands , 
afterwards by rubbing and preſ- 
ing hard in Court, breaks out 
nto a purple or bloody ſweat ( as 
my felt have very often ſeen ex- 
tins » When Grand Jurors 
ave many times made great ſcru- 
ple even to find the Indi&tment at 

| K all) 
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Advice to G2and Jurs?s 
not loſe or forfeit Lands or Goods, 
but ſhall be diſcharged as one 
acquit of Felony ; and none can be 
ac quzt of Felony that is not tried 


for it ; the doubt being before this 


Statute, Whether he ſhould for- 
teit his Goods and Chattels as one 
that kil'd another by : Chance- 
medley ? So that there was no 
doubt but ſuch a one was Indict- 
ed of Murther before this Act, as 
one that had kill'd another by 
Chance-medly muſt, and yet 15 
to be Indicted; Chance-medly 
being Manſlaughter at Common 
Law. 

Sure 1n all theſe caſes, and all 
other the like caſes of Blood , it 15 
moſt prudent and ſafe for every 
wiſe and conſcientious Grand Ju- 


ry-man App is ſatisfied there 1s 


Blood ſpilt, and the life of a rca- 
ſonable Creature unjuſtly taken 
away by ſuch a perſon charged in 
the Indictment) rather to preſume 
it probable, all other Circumſtan- 
ces may be true, as they are laid 
in the Indictment ( ſo far as , 
make 


| that caſe 3s not by Witneſſes, out 
4 K q 


in Caſes of Blood, 


| make an Accuſation againſt a guil- 


ty perſon ) then that they are not, 
and ſo to leave it fairly to the 


Court to judge thereof, and them- 
{elves free from the imputation of 
Blood by concealment; and there- 
by put the whole matter , with 
all 1ts circumſtances, upon a moſt 
legal and impartial Tryal , many 
[times that appearing __ Try- 
{al that appeared not before. 


And the reaſon why a Petit Tu- 


ry, or Jury of Lite and Death, 
may extenuate an Offence, and 
{make it leſs than the Grand Jury, 
[is becauſe ( hearing of both ſides) 
{they may inquire of Circumſtan- 
ces which a Grand Jury cannot.Be- 
[fides as the (4) Lord Coke 
informs Oy Oracle of (4) Coke 3. Inſt.fol.25. 


the Law 


Tryal , but an Informa- 
tron or Declaration for the King ; 


and the Evidence of Witneſſes to 


aGrand Jury , is no part of the 
Tryal : For by Law the Tryal in 


Ly 


Ar ITndifte I. Inſt. Sea. I me 


f Forrteſcue c. 25. 72. 
ment is no part of the Stamford 1.2.fol. $0. 


Advice to Gzand Juro2s 
by the Verditt of Teebve men,and 
ſlo a manifeſt druerſity between the 
Evidence to a Fury, and a Try. 
al by a fury. Jf the Indittment 
were part of the Tryal, then 
ought he that is a Noble-man and 
Lord of Parliament , to be Tnai- 
fed by bis Peers , for the Tryal 
of him ought to be by his Peers; 
but the Indiftment againſt a Peer 
of the Realm is always found 
by Freeholders, and not by 
Peers. | 

The French word Enditer ſig- 
niftes in Law, an Accuſation 
found by an Inqueſt of Twelve,or 
more, upon their Oath ; and the 
Accuſation is called Tnditfamen- 
tim. And as the Appeal 1s ever 
the Suit of the party , fo the In- 
dictment is always the Suit of the 
King, and as 1t were his Declara- 
tion, as the Appeal is the Decla- 
ration of the party. Some derive 
it from'the Greek word i»Sexvey, 
to accuſe, and as properly may 1t 
be called 1d: imentum ab indi- 
dicando,quia aliquid notum facit 

| aicendo, 


in Caſes of Blood ' 


ficendo , he that Accufeth or Ap- 
pealeth another man, or brings 
his Crime into queſtion , 7ndrtFa- 


tus, quaſi andicatus, one that 


hath his cauſe ſhewed our 1n pub- 
lick ; ( deferre nomen alicujus, ju- 
dicare ) to Indict, js to Accuſe 


or Impeach. It tignifies in our 


Common Law as much as accuſa- 
tro in the Civil Law, though it 
have not the like effect : Accu- 
{abilis, 1. e. accuſatione, aut re- 
prehen/ione dignus, one worthy 
of Reprehenſion. An Indiftment 
being like the precious Stone of | 
India, called Indica, which ( as 
Pliny notes ) in rubbing it break- 
cth forth into a purple tweat : So 
doth an Inditmenr of Murther , 
x11ch though it ſeem white and 
ale in the Grand Jurors hands , 

atterwards by rubbing and preſ- 
ing hard in Court, breaks out 
nto a purple or bloody ſweat ( as 
my felt have very often ſeen ex- 
omg: , When Grand Jurors 
ave many times made great {cru- 

ple even to find the Indictment at 
K 2 all ) 


Advice to Gzand Jurozs 


all) what comes from the Grand 
Jury is more properly called a Pre- 
 ſentment. For the conſtant form 
and words in all Bills are, Zur a- 
tores pro DominoRege ſuper ſacra- 
mentum ſuum preſentant; obſerve, 
they are ſhled 7aratores pro Do- 
mino Rege only ; nor can they be 
otherwiſe : for they are to hear 
none but the Kings Evidence, up- 
on his own Declaration : And 
whoever is to advance ( as the 
Grand Jurors are ) but the Inter- 
eſt of one ſide, ought as ration- 
ally to be permitted, to raiſe and 
advance it to the higheſt pitch 
( that by any reaſonable win” os . 
tion it will bear) as the other ſi 
have liberty to extenuate it to the 
lowelt degree and mean that art 
and cunning (which tn theſe caſes 
of Blood are ſeldom wanting ) can 
bring it unto ; the one being upon 
an Accuſation againſt a criminous 
perſon, who hath had his hands 
un Blood, and is eertainly guilty 
in truth of ſomething in - i crime 
he 1s accuſed of : The other only 
| upon 


fn Caſes of Blood, 


upon his own excuſe, who can 
never ( upon the whole matter ) 
excuſe himſelf, 4 foto, from the 
whole Crime of Blood. It they 
are ſatisfied that 1t 1s an Offence a- 
gainſt the King's Peace, his Crowrr 
and Dignity,and the lite of another 
perſon ; it 15 enough tor them to 
preſent the whole matter to the 
Court , as the Court hath direct- 
edand adviſed the Bill to them : 
For every Bill of Indictment, -that 
15 formally and legally drawn up , 
1s preſumed to have been ſeen, ad- 
viſed, and directed ( as before is 
{aid ) by the Court and the King's 
| Counſel , upon an Information of 
the Fact taken by them 


egal terms for the King) #916: 
- as It 15 by the Judges ſent 
: out of Court to the Grand Juror: ; 


it being a common practice tor the 
* Judges (according to the matter 
ill of Fact) to direct upon what Sta- 
tute and Law, and in what man- 


ly K 2 ner 
IN - ; 


(7), (as for the ſubſtance C1) The Jadges 417 au: 


: - viſt in drawing the Inditi- 
of it, 15 meet and fit to be _ Seated Leak 4 Jac. 


pt into ſuch formal and Coke 3. Inſt. Tic. Treaſon, 
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Advice to G2and Jurozs 


ner and form the Indictment ſha] 
be drawn and ſent to the Grand 
Jury, that if they find only pro. 

able matter contained in 1t 6 
accuſation in any kind , they may 
ſo preſent it to the Court, as they 
Preſentment or Accuſation ; th: 
word Preſentment coming from 
the Latin word Preſentio, to 
ſmell or ſcent before , ar ar 
in poſterum, to have a ſenſe 
that which is to come : ſo if ther 
have any ſenſe or ſmcl! of Blood 
in the Indictment, it 1s enoug| 
for them to leave it to a furtlc: 
queſt of what ſhall come atter 
the Grand Jurors being like tht 
good Huntſman , that obſerving 


where the Harc hath lately prick, 


or the Deer Jately ſtruck , or hati 
dropped blood, lays in his Hounds, 
and leaves them to make the di- 


- covery : fo indeed ſhould ti: 


Grand Jurors do the Jury of Lit: 
and Dearth, in Caſes ot Blood, and 
that the Blood of their fellow 
Chriſtians. And thence likewilc 


the Grand Jurors Preſentment 1s 
called 


in Caſes of Blood, 


called an Inqui/ition, and them- 
ſelves Fani/ovs , from the Latin 
word Tnguiro, inguirere, quod 
vulgo dicitur facere Informatio- 
nem, for every Inquiſitor is as an 
Informer, a promoter of the Ac- 
cuſation to the Court, in the be- 
halt of the King, that it may 
be more judiczally enquired into 
and determined , which is much 
like a Citation of a perſon into 
the Eccleſiaſtical Courts for a pub- 
lick fame, which is either fit to 
be enquired further into and pu- 
niſhed , or the party purged or 
ronounced Innocent : or like the 
Maſters of Requeſts to the King 
(Honourable perſons )) that view 
all Petitions and Complaints be- 
fore they be preſented to the 
King, and determine what are fit 
to be preſented unto the King, and 
what are fit to be rejected. 

A ſtrong Suſpicion, and the 
Fame of the Country may ( in 


many caſes) be Evidence ſufficient - 


for a Grand Jury to find a'Bill ; 
and here I will leave to the ob- 
K 4 ſeryation 
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advice to Gzand Juro2s 


ſervation of Grand Jurors, what [ 

find in Mr. Juſtice Sfamfords Pleas 

of the Crown, and which he 

himſelf obſerveth out of Brac- 

ton, a very ancient and learned 

Lawyer, as Bracton's order in 

Caſes of Suſpicion upon 

nag Order in le Tndictments of Felons(m) 


1c1on ou Enditments > 
del Felons, 11ib.3. cap.22. ae ſecta Regum. The 


paragr. 1. fo!. 143. Stamf. words are theſe, Nunc 
Joleg7- - autem dicendum eft de 
| Indictamentis per faman! 
Patrie, quum preſumplionem 1t- 
aucunt, © cut ftandium ft donec 1n- 
dictatus ſe a tal; Siſpicione pur- 


gaverit; ex fama quidem oritir 
(aſpicio, © ex fama & Snſpieione 
orttur gravis preſumptio. Tumen 
provationem admittit 1n Contr a- 
r1um ſrve purgalionem, Iuſpicio 
quidem multiplex eſſe poteſl, "ons, 
fr fama oritur apud bonos © gra- 
ves. Itemenx facto precedents or1- 
atur ſuſpicio cus etiam ſlandum eſi 
donec probetur incontrarium, ©c, 
and ſo goes on, to let us know the 
ſeveral badges and marks of Su/- 
picion, adviling, that thoſe =_ 
WI 


in Caſcs of 2Blood. 


will take Publick tame for an Evi- 
dence, take it from thoſe that arc 
of good Fame, and not of evil 

erlons; as he:goes on, Nox dec 
malevolis © maledicis, ſed pro- 
vidis © fide dignts perſonts , 1101! 


| ſemel ſed ſepius, qitza clamor in - 


nut, © def. umatio mainifeſtat; Ti- 
multus enim & clamor popull , 
quandogue fiunt de multis gue ſit- 
per Terttatem mnon fundantur. 
Ideo vane woces popult non ſunt 
audiende, ut ne dicatur Feſus 
crucifigitur, Barabas autem 1:16er 0- 
tur. The whole Chapter 1s well 
worth the reading. | 

And it may not be amils to ob- 
ſerve, that the ancient forms ot 


{ Indictments or Bills began thus, 


Tnguiratur pro domino Rege , Lei 
it be enquired of for our Souc- 
raign Lord the King , as the ot- 
tence 1s laid in the Indi&tment , 
whether the offence be ſo ( as 15s 
there ſuppoſed ) which is as much 
as if the Grand Jury ſhould ſay, 
We judge it fit that it be farther 
enquired of , whether it be truly 
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fo indeed, as it u here ſuppoſed ; 
for the Offence, as it is laid in the 
Indiament , as it comes from the 
Grand Jury ( before it receive a 
farther trial and enquiry of ano- 
ther Jury) is no more but Cr:7men 
ſuppoſirum & impoſitum, an offence 
ſuppoſed and laid to ones charge 
to anſwer; and tlus clearly ap- 
pears by the Record of every Ac- 
quittal or Convittion of any that is 
tried upon an Indidtment ; for the 
words of the Acquittal or Con- 
viction ( as they are drawn up in 
the Record ) are theſe, 71S. 7u- 
ratores (that 1s to ſay, the Jury 
of Life and Death ) d:cunt Pans 
Sacramentum ſuum , quod pre d:- 
us A.B. non eſt ( vel eft) Culpa- 
bilis de Felonta © Murdro pra- 
ditt. in Indiffamento pred. ſpe- 
ceficat. et ſuperins imponit. modo 
© forma prout per Inaifttamentum 
pred. ſuperins verſus eum ſuppo- 
nitur : 1o that ſupponitnr & m- 
ponitur , ſuppoſed and impoſed , 
1s all that can be inferr'd from the 
Indictment ; the Grand Juries 

Pre- 


in Cales of *5l00d. 


Preſentment ( upon hearing of 
one fide ) being the i, 
and the other Jury (upon hearing 
of both ſides ) the Impoſition ; or 
Supponitur, and that relates to the 
ſubſtance of the Indictment, as 
the Grand, Jury ſuppoſe it to be ; 
the Impon:tur , __ that relatcs to 
the modo © forma of the Offence, 
and the circumſtances of it, as it 
is laid in the Indictment, as it 15s 
found by the Jury of Lite and 
Death ; and theſe Circumſtances 
indeed are the proper enquiry of 
the Jury of Lite and Death , upon 
the hearing of Evidence on bot!! 
ſides, as appears clearly by thc 
penning and drawing up of theſe 
Records, and all this 15 no morc 
than in every common Declara- 
tion at the ſuit of the Party , only 


this Indictment 1s as a Declara- 


tion upon Oath, and muſt there- 
fore ( for the ſatisfaction of thoſe 
that are ſworn ) contain , that 
which for ſubſtance ſeems to them 
( #rim.2z facie ) to be 4 probable 
truth, and a tranſgreſſion of a 
Law, 
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Law, not ſtrictly looking into the 
matter and form, aggravations 
and circumſtances of the Fact ( as 
It is laid in the Indictment.) tor 
thoſe do but attend and uſher in 
the Fact; but Grand Jurors are 
principally to eye and look upon 
the ſingle Fact and act it ſelf, and 
finding one that hath had his 
hands in blood, and that probably 
(upon a farther Enquiry ) may be- 
come, Yeus , a guilty perſon , by 
killing of another perfon , they 
are to put their Bz//z vera unto 
It, although they have no proot 
at all of the Aggravations and 
Circumſtances that attend the 
Fact ( Evidence many times ar1- 
ſing out of the parties own mouth 
( againſt himſelf, upon a ſtri 
examination in Court) more than 
the Witneiles againſt him have 
proved.) And it is well obſerved 
in theBook called, The Terms of the 
£aw,upon theſe two words, B1/a 
vera, where it is ſaid , that Bzll7 
vera 1s the Indorſment of the 
Grand Jury upon any Preſentment 
or 


in-Caſes of 2Blood. 


or Indictment , which they find 
to be probably true , ( mark theſe 
—__ probably true;nor do T take 
the Adjective Vera in this place 
to ſignific True, but meet , reaſon, 
or fit, and fo 1t 1s often uſed in 
Terence, and by the Grammarians, 
Verum eſt , it is fit : fo that Bulla 
vera upon the Bill doth not figni- 
fie, a 1rue BY, that hath nothing 
but truth in it, but a meer , or fi 
Bill for the turther enquiry of 
| another Jury, which ever ſucceeds 
| ſuch an Indorſment of Bz/lz vera 
by a Grand Jury ; certainly it 1s 
upon a great miſtake ( although I 
confeſs it is often uſed in Law- 
Books , and by wiſe men ) to call 
| the Preſentment of a Grand Jury 
| a Verdi, to ſay that their In- 
| dorſing'B:/1a vera, or Tgnoramus 
| {wine is all they do) is their 
| Verdit?, there being a great dit- 
| ference between PB1lla vera and 
| Veredictum, which ſignifies d:- 
| ckumveritatis, and even induceth 
a Conviction ; for nothing can 
properly be called a Vexdict , but 

where 
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where it 15 given by a Jury ; after 
an Ifſue joyned , upon hearing of 
both fides, Veredictum, is, as it 
were, guoddam Evaigelinm, like 
a little Goſpel of Truth, for in- 
deed every Verdict { which con- 
victs a man to the loſs of Life or 
Eſtate ) ought to be as true as the 
Goſpel the Jurors ſwear upon ; 
for upon the lilue ot a Verdict,the 
Lives and Eſtates of all perſons 
depend : And theretore an Attaint 
lies in Law againſt thoſe Jurors 
thar give a falſe Verdict, contrary 
'to the truth of their Evidence, 
which 1s a Villainous Judgment, a 
very great Judgment in Law. And 
this Attaint did never by Law, lic, 
or was brought againit Grand Ju« 
rors tor any talſe Preſentment, tor 
they do but barely preſent an 
offence, upon hearing of one ſide, 
and therefore can be no Verdict 
( as from them ) the Grand Jury 
| being for number indefinite, thar 
being properly called a' Verdict 
from ſuch a Jury , where the Law 
makes a determinate number of 
twelve, 


in Caſes of Blood, 


twelve, or twenty four , and no 
more : Beſides, it is alwaies faid in 
the Record, where ſuch a Jury 
finds a Verdict, 7uratores fel 
Sacramentum ſuum dicunt,c. But 
where the Grand Jury preſent , 
FTuratores ſuper Sacramentum ſu- 
um preſentant (not dicunt) there 
being as much difference between 


| preſentant and dicunt , as betwixt 


a known truth, and the report and 
tame of a fact done. 
And this will the better appear, 


| if it be well obſerved what Grand 
{ Jurors write or Indorſe upon the 


back of thoſe Bills they find ; tor 


though they Indorſe ſuch Bills 


fn: vera ) yet they never In- 


orſe upon thoſe Bills they do not 


| find (Bla falſa) asit one were 
| true, and the other falſe, for 
| ſhould they do ſo, it would be like 
| an Accuſation againſt the Proſe- 
| cutor that prefers the Bill, and a 
| great diſcouragement to the Kings 
| Evidence ; but they modeſtly 
write ( Ignoramus ) which ſignt- 
| fies to the Court , they are 7gn0- 
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rant of the matter in the Bull, 
and that they find 10 cauſe, either 


from what they have heard from 


the Witneſſes, or know of their 
own knowledge, to commend it to 
a farther Enquiry: the Verb Te- 
70ro, coming trom Ignarus, not to 
know, to be 1gnorant. And this 
doth further evince,that the Grand 
Jurors Preſentment cannot proper- 
Iy be called a Verdit ; becauſe a 
Verdict doth in Law cither conv:ct 
or acquit,which neither their Bz//.; 
vera, nor Ignor amns doth; the firlt 
is always put to a farther enquiry, 
the laſt is no acquittal to the party; 
for although there be many Jgno- 
rYamus's againſt any perſon , yet 
may more Bills be preferred a- 
gainlt the ſame perſon tor the ſame 
offence ; for it may be they did not 
find the Bill, in regard ſome Wit- 
neſles were abſent or corrupted, or 
the matter in the Bill miſtaken; 
happily it may be no Felony , but 
ſomething done in jeſt , or in the 
nature of a Treſpaſs, or a Natural 
geath inſtead of a Murther, or the 
Wit- 
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Witneſſes of no Credit, or the 
like. But” if there be any thing 
| of Truth in the Bill proved to 
them to make a Crime, although 


not ſo fully as is laid in the 
Bill , they muſt not in ſuch 


| caſe write ( Jenoramus ) as if 
they knew nothing of a Crime ; 
as if it be a Murther 1n the 
*Bill, and the Proof reacheth but 
[to an Infortunium, or Je defen- 
Edendo, or to any degree of un- 
lawful killing , they muſt not 
write Jgnoramus upon the Bull ; 
tor if Burglary, and the Proof 
'makes it but a ſingle Felony, 
'and no Burglary, they muſt not 
| Indorſe it ( Jenoramnus ) but in 
fall ſuch caſes, where they are 
in any doubt, the beſt way for 
them will be to adviſe with 
the Learned Judge, to move 
the Court for directions there- 
in. It is too great a Scandal to 
1a Grand Jury ( Perſons in that 
quality highly to be eſteemed ) 
[to ſay, that their Ignoramus 
| ( that! is , rheir gue ) is 
| 1 
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their Verdict. It is very ſafe for 


Grand Jurors, before they find 
an Ignoramus , to examine every 
Witneſs produced; but if they have 


many Witnefles in Murder or Fe. 


lony, if any one Witneſs induce 
ſtrong and pregnant Preſumption 
it is enough , without perplexing 
themſelves,in haſt of buſineſs, they 
need not examine any more , but 
put B:11a vera unto it. 

If a Grand Jury find , upon an 
Indi&tment of Murther , that 4. 
killed B. what is it to them (#4 
hath been ſaid before) whether i 
be Murther or Manſlaughter, whe 
ther 1t were done, Ex malitii 


precogitata, per Infortunium , | 


defendendo, in loco & tempor: 
belli, or otherwiſe , this is Special 
matter , and Special matter ougſt 
to be found when it 1s at Iflue by 
another Jury, and muſt ariſe (1 
mean the truth of it) ſuper tot am 
materiam ot the Evidence , Ol 
proof on- both ſides ; which can 
never be found and determined by 
a Grand Jury, that hear wc 
1tC, 
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| (ide, for very ſeldom is matter of 
| Fa truly ſtated in a matter of 


difficulty, by one ſide, and there- 


| fore ( as before is ſaid ) the Sta- 
"EF tute of Glouceſter provides ; that 
| every Man-ſlaughter , per Ifor- 
| tunium or ſe defendendo , ſhall be 
found per Patriam after the Pri- 
! ſoner hath joyned Iiſye with the 
| King, and put himſelf Je bono & 
| malo, of good or evil, that is, 
| either for his Acquittal or Convi- 
| ion, ſuper Patriam, to be tried 
| by his Country. 


And the "_ of Lite and 


Death themſelves are not tied, as 
| not ſtrictly to the form of an In- 
| diAment, ſo not to the whole 
| matter of it ; not to the form, as 


it was well urged by Sergeant 


Montague Reader at the Arraign- 


—_ of the Earl of Somerſet, tor 
Murther, by poyſoning of Sr.7ho- 
mas Overbury in the Tower , who 
told the Jury , That they muſt not 


expetF wufible Proofs in a work of 
| darkneſs; that many things were 
| laid in au Indifiment only for 
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form ; that they muſt not look that 
the proof .Jhould follow that , but 
only that which s ſul ſtuntial, and 
the fubſtance (in that Caſe) mul 
be this, Whether my Lord of So- 
merſet procured, or cauſed the 
poyſontng of Fr. Thomas Over: 
bury, or not. The Lord Coke (then 
Chict Juſtxxe ) and other Judges 
preſent at the Trial, ſtood up and 
{aid , The Law & clear in thu 
point, that the Proofs muſt follo: 
the Subſtance, not the Form , that 
ihe Law gives forms in Tnditt- 
ments, but ſubſtance 1n proofs. 
And yet this was ſpoken to a Jury 
of Lite and Death , who are more 
carefully to look into Circum: 
{ſtances and Forms ( becauſe ther 
error 15 incurable, 1f they Convid 
a man to loſe his life wrongfully 
than Grand Jurors are. And 
cannot but further obſerve ( 1 
this Caſe of Sr.Thomas Overbury) 
that which . I would have al| 
Grand Jurors , and Jurors of Lite 
and Death, obſerve, as an Inſtance 
to guide them in other Caſes = 
like 


[1 Cales of Blood, 


ke nature , that although it was 
laid 1n the Indictment, That the 
ninth of May, Anno 11 Jac. Reg, 
Richard Weſton ( who was pro- 
tered by the Earl of Somerſet) 


tbury 2 poſon of green and yellow 
Lcolour,called Roſacre,in Broth;and 
= bthe firſt of June, Auno 11 Jac. Re- 
- £5 ſupradict. gave him another 
_W 705/0n, called white Arſenick, and 
hy $ by ” . 9 
that the tenth of June Anno 11. 


| 

Nl | | 

Phe upradict. gave to him a poyſon 
7 [called Mercury, fublimate in Tarts, 


tember, Anno 11. ſupradidt. gave 
[hm a Gliſter mixt with poyſon 
{called Mercury ſublimate ; ( Tt 
Lpreditt. Thomam Overbury ma- 
a (Ys ceverrter anterficeret , © mur- 
(rr aret. ) Et predictns Thomas 
#1 {Overbury ge ſeparalibus venents 
prediftys, © operationibus inde a 
j) preditty ſeparalibus temporibns , 
"Of gr aviter languebat, uſque id 
15. diem Decembris Anno 11. ſu- 
praditt. guo die diff, Thomas de 
= 2r edt? ſeparalibns rrenents obiit 
Lo L 2 VeUC- 


boave to the ſaid Sr.Thomas Over- 


fi land the fourteenth day of Sep- 
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venenatus, ©c. And albeit it did 
not appear , or could. appear, | 
which of the ſaid poyſons he died 
yet it was Reſolved by all the 
Judges of the Kings Bench , that 
the Indi&tment was good ; for the 
ſubſtance of the Ind1Atment was 
whether he was foujonea, or not: 
and it appeared that Weſton with- 


in that time aforeſaid , had given 
unto Sr. Thomas Overbury diver 
other poyſons, as namely the pow- 
der of Diamonds, Cantharides, 
Laps Cauſticus, and powder 
Sprders and Aquafortis in a Gly. 


ſter. And it was reſolved by al 
the faid Judges , that albeit all the 
faid poyſons were not containet 
in the Indi&ment , yet the Evi: 
dence of giving them was ſuffc- 
ent to maintain the Indictment, 
for the ſubſtance of the Indid- 
ment was (as before is faid) Whe- 
ther he were poyſoned, or not. And 
when the cauſe of the Murther 1s 
laid in the Indictment to be poyſor, 
no Evidence can be given of ano- 
ther cauſe, becauſe they be di- 
Lo Po 8 ſtinc 


in Caſes of Blood, 


| ſtint and other cauſes : So if the 
| Murther be laid by one kind of 
| Weapon, as by a Sword, Dagger, 
 Stillerto , Stick, Tobacco-pipe , 
{ Knife, Sheers, or other like Wea- 


n, it makes no difference , the 


Evidence will be ſufficient , if the 
party be flain by any of theſe, be- 
g CaUIe 

| or cauſe. 


they are all under one Claſlis 


And afterwards, Aune Turner, 


| Sr. Gervaſe Elwys, and Richard 
8 Francklyn a Phyſician (Purveyor 
| of the Poyſons ) were Indicted as 
| Acceſſaries before the fact done : 
And it was Reſolved by all the 
| ſaid Judges, that either the proofs 
| of the poyſon contained in the 
| Inditment , or of any other poy- 
| fon Cn_ hit were out of the 


Indictment ) were ſufficient to 


| prove them Acceſſaries; for the 


ſubſtance of the Indictment a- 
ainſt them as Acceſlaries , was, 
Vhether they did procure Weſton 


to poyſon Ir. Thomas Overbury , 
| or 102 So that it may be obſerved. 
| here, what in the Caſe above was 


L 4 obſerved 


v.Mackdlly's 
Caſe,(i.9. f0.67, 
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obſerved by the Lo. Coke , that 


Furors were not to expett a dire 
and preciſe Proof in every point 
laid in the Indictment ; ſhewing, 
how impoſſible 1t were to Convit 
a Poyſoner, who uſeth not to take 
any Witneiles to the compoſing 
of his ſhibber-ſawces ; neither do 
other Murtherers, to the contri- 
ving of their malice, and manner 
of killing another , but keep the 
nre burning in their own boſoms 
until it break our. 

Nor in all Cafes of Alurther 1s 
it material, that expreſs Malice 
be proved to the Jury of Lite and 
Death, though they be to Convid 
th: Priſoner , much leſs ( or not 
ct all)).is it material to prove it to 
the Grand Jury , who are but to 
preſent it , not to the Jury of Lite 
and death in any caſe where the 
Law only implies 'it, for ſuch 
proof 1s in the Judgment of the 
Court and not in the Jury , which 
the Jury muſt ſubmit 1nto and be 
ovcr-riled in; much lefs 1s this 
Implied Malice to ke proved to the 
oo | Grand 


Le] 
- 
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tn Caſes of Blood. 


Grand Jury, for it lies not in the 


proot of Witneliles, 


conliruction of the Law 


but in the 
( as 15 


ſaid before ;) and yet the Grand 
Jury muſt find thoſe words, Ex 
malitia pracogttata, Sc. as it they 
were proved expreſly unto them 


by Witnelles , 


or otherwiſe the 


Jurors of Lite and Death cannot 


enquire of the offence $ 
(n) Miurther :) And the 
= y of Life and Death 
{in ſuch a Caſe ) muſt 
bad thoſe words expreſ- 
ly, although they cannot 
be proved unto them , 
but are only implied and 
ſupplied by Law , or elſe 
the party accuſed can nc- 
ver be 


Murther, as might be 


inftanced in very many 


caſes, take ſome for all 
viz.) One 1n priſon kills 


Convicted of 


(1) Murther # a wt ;7 
billing of a man upon mas 
lice, foretho«ght ( bat this 
mugt either be expreſſed in 
proof, or implied by Law) 
at ſcemeth to come of tie 
Saxon word , Mordren, 
which © fenifieth 5 and 
Nordridus 7s, the Mur- 
therer, even to this day 
amongſt them in Saxony, 
from whence we hate molt 
of our words: Or it may 
be derived of Mort eſt 
dire, as Mors dira, Terms 
of the Law titice Nurther, 
fol. 207. 


his Keeper, and makes an eſcape, 
where no malice or talling-out can 


be proved ; a ſtranger, 


or other 


perton kills 'a Watchman, Conſta- 


ble, 
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ble , or other Officer , that hath 

_ warrant to ſtay him, though 

appily there be no cauſe for his 

ſtay, being an Innocent perſon, or 

another perſon, and not the ſame 

they intended ; heres no Malice, 

yet this is Murther ex malitia 
precogztata, ©c. One goes into 

the Street, or High-way , and kills 

the firſt man he meets, although 

he did never ſee him before ; The 

Father or Mother takes their ſuck- 

ing Child, and daſhetly out the 

Brains of it againſt the wall ; Two 

perſons are fighting a Duel toge- 

ther upon cool blood , upon pre- 

meditate malice, and a third per- 

ſon comes to part them, and 1s 

killed by one of them, this is Mur- 

ther ex malitia precogttata, in 

him that killed him ( if not in 

both ) although neither of them 

(o) $3 fit ali- Ever ſaw him before, and yet no 
quis qui mulit- malice to this man : (0) One wil- 
veredſece þ fully kicks or wounds a Woman 
puerperium non formatam,utl enimatum furrit & maximsſs animatum, 
fecit bemicid: Stamf. fol.12." In this fol. you ſhall find Juſtice Stam- 


ford uſing the words homzcid. & murdrum, as ſignifying the ſame. 
v.Stamf. fol.21.c.13. 


orcat 


& 
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great with Child, whereby the 
Child is wounded in her, ſhe is 
afterwards ſafely delivered of the 
Child(theChild alive)the wound or 
bruiſe by the kick or blow appear- 
ing upon theChild mortally, where- 
of afterwards it dies,this 1s Murther 
ex malit,precog. and yet what ma- 
lice had this man to the Child he 
never did ſee ? Divers perſons are 
unlawfully hunting in a Park , one 
of them kills the Keeper (atter the 
Keeper had duly , according to his 
Office, he gary bf him to ſtand) 
all the reſt of the Company ( al- 
though a mile off in the ſaid Park, 
and out of ſight) are guilty of 
wiltul Murther of the Keeper, and 
yet nothing of malice can be ex- 
preſly proved. One is ſhooting at 
a Cock or a Hen, and kills another 
perſon, this is Murther , his a&t 
was unlawful. One finding a Gun 
or- Piſtol charged , lying upon a 
Table, or other place, takes.it u 

into his hands, draws up the Cock 
(not thinking it to be charged!) and 
an a jeſting way gives fire at one - 
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the Room, the Gun goes off and 

kills him ; this 1s Murther, he had 

nothing to do to meddle with the 

Gun, it was out of his Calling, 

and none of his, he muſt Jeſt at 

his peril, A Drunken-man gets 

upon a Horſe (which a ſober per- 

ſon might ride quietly ) and in 2 

Fair or Market occaſions the Horſe 

to run over another perſon, and 

kills him ; this is Murther. A gives 

B the he, with many other pro- 

"i voking words, as Coward, Thiet, 

( Murtherer , whereupon B ſtrikes 
A, and kills him ; this is Murther 
ex malitia, &c. words are not a 

ſufficient provocation for one man 

to kill another. It one Kkilleth 

another without any provocation 

cokeli.g. fo.57, (actual) of the part of him that is 
6. in Mackzl- {{ajn ; 'this 1s Murther , the Law 
WOT implieth Malice. If a man know- 
2. Inffol.gs, 10g that many lay are coming 
along the Street from a Sermon, 

throw a Stone over a wall or houſe, 

intending only thereby to fear 

_ them, and thereupon one 1s killed 

with the Stone; this is Murther, al- 

Ke, though 


in Caſes of Blood, 


though he knew not the party 
| ſlain. If A afſault Bto rob him, 
{ andin reſiſting A killeth B ; this 
| is Murther by malice implied , al- 
* though he never knew him. 

It one meaning to ſteal a Deer 3 if. fol. 55. 
in a Park , ſhooteth at the Deer, 

| and by glance of the Arrow Kkil- 

; | letha Boy that is. hidden in a Buſh ; 

this 1s Murther, the Act being un- 
lawful, though here was no intent 
to hurt the Boy, knowing nothing 
of his being there. 

It a Woman being quick with 22 Ed. 3- 
Child,do wilfully with a potion, or ©9**3: 
otherwiſe, intend the on 
of the Child in her womb, the 
Child being born alive, dieth of 
the potion, battery, or other cauſe; 
this 1s Murther. 

If one keep a Maſtiff-dog , that 

| | 3s uſed to bite people, near the 
' | Common Highway, or a Bull or 
' | Beaſt, that hath hurt any one (af- 
' | ternotice ) they kill any one, it 
_ F will be Murtherin the Owner, al- 
though not preſent when the fact 
was done; and yet in this, _ 
rile 


bn Bens. OO RAR ERS ET = SORES. Gn Gd RE. © 27S, AE. I | 


o 
4 


I4z Advice to Gzand Jurozs 
| the other precedent Caſes, here is 
no expreſs Malice to be proved,but 
what the Law conſtrues to be ſo, 
which can in no ſenſe be left to the 
(p) Murther is ( Þ) Grand Jury to be judge of. 
znterpretets V0 But inall theſe Caſes, and many | 
in the Lawgand = 
not tobe left to MOTE 4 Mult be ruled and over- 
Grand Jurors ruled by the Judgment of the 
Ons Court, in point of Law. 
Although no Malice in theſe 
Caſes can be proved to the Grand 
ury or petit Jury, | 
(4) Aliquando vero clan- awe s ner ant KC 
enlum I neimine vidente, 
ita ut ſeiri nan poſit quia ÞE Expreſly drawn, and ſo 
ft atm, bujuſmedi bemi- found by the Grand Jury, 
_ a F m_— with theſe words to af 
Hales & Petty Caſe in bis 1t Muxther , Ex malitia 
Comment. ſua precagitataF&c. that 
is, that he killed hum out 
of his malice, fore-thought ; not 
that theſe words make a new of- 
fence of Felony and Murther, that 
was not Felony and Murther be- 
fore, and ſo eſteemed 1n all Caſes 
where it was done voluntarily and 
by aſſault ; and this appears plain- 
\ ly by the Statute of Mar l:bridge 
« formerly mentioned ) 35 H. 3. 
| where 


| »ators, made 4 


in Cafes of Blood, 


where it is ſaid, Murther from 
henceforth ſhall not be adjudged, 
before our Juſtices, where it 6 
found by Mufortune only , but it 
ſhall: Lake place in ſuch as are ſlain 
by Felony, and not otherwiſe. By 
this Statute it 1s plain, that killing 
one unawares, by misfortune, was 
Murther before this Statute, and 
that after this Statute, all other 
killing, where it is Felony , ſhall 
be Murther, as before this Statute, 
Felony is a general term, which 
comprehendeth divers hainous of- 
fences, for which the Offender 
ought to ſuffer death , and loſe 
their Goods and Lands. They are 
called Felonzes of the Latin word 
Fel, which is in Engliſh Ga// , in 
French Fez}, or of the ancient 

{ Engliſh word Fell or Fierce , or 
| becauſe they are intended to be 
| done with a cruel, bitter, fell, fierce 
| or miſchievous mind. 
| Zo the Statute de Tae Coro- 


Ed. 1. 


where the 


| Coroner 1s well directed his duty ) 
| where any perſon is ſlain, © 


r ſud- 
denly 


143 


Terms of the 
Law, Felony 


I'60. fol. 


4 Ed. r. 


2 Ede6.C.24. 
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AVvice to Hzand Jurozs 
denly dead, how he ſhould behave 
himſelf, which 15s worth his read- 
ing. It follows in. the ſaid Act 
in theſe words, And if any. be 
found Culpable of the Murther, 
the Coroner ſhall :mmediately go 
to his houſe, and Inventory his 
Goods, Chaitels, Lands, fc. ( as 
in that Act is further directed ) I 
only mention it to ſhew , that all 
that were found ſo lain , the Co- 
roner was to enquire of it, as 
Murther , or otherwiſe there 
could be noInventorying of Goods, 
valuing, or ſeizing of Lands , &c. 
or committing the Offender to the 
Goal by the Coroner , as plainly 
doth appear by that Act. 

So the Statute of the ſecond of 
Ed. 6. where one is ftricken in 
one County , and dies in another 
(1t being doubtful betore where 
the Trial ſhould be) gives power 
to the party concerned, to bring 
an Appeal ( who had not power 
to Appeal in that caſe before ) ot 
Murther only in the County 
where the party dies, and in'that 
calc 


in Caſes of Blood. 


| caſe can bring no Appeal of Man- 
| ſlaughter ( as in the ſtreightned. 
| ſenſe ſome would take the word 
| Manſlaughter) by this Statute is 
| declared, That where any Murther 
' or Felony( which word Fe 


lony here 
cannot comprehend Manſlaugh- 
ter) ſhall be committed in one 
County, and there - be  Acceſſaries 


to the ſame in another Counts, 
z _ an Inditfment found im the 
0 


unty where ſuch Acceſſaries are 


| guilty, the Certificate of the Con- 
| vittion or attainder of the Prin- 
| czpal ſhall be good, to proceed a- 
gainſt ſuch Acceſſarits : So that if 
| the Principal be not Indicted of 
| Murther, I conceive it 15 doubtful 
| upon this Statute, to proceed to 
| the Condemnation and Judsment 
| of the Acceſlary in another Coun- 
| ty, for by no congruity can the 
| words or Felony comprehend 
| Manſlaughter, A Pardon of all 
| Felonies will hardly pardon Man- 
| ſlaughter,or be allowed of. 


M Sg 
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4H.7.C.13- So inthe 4th of H. 7. cap. 13. 
there are thete words in the Sta- 
tute, I hereas upon 1ruſt of the 
previledge of the Church, atvers 
perſons have been the more hold 
ro commit Mirther, Sc. becanje 
they have been continually adimit- 
1ed tothe benefit of the Clergy as 
oft as they offended; Tt  enatted, 
That every one being once ad: 
mified to have the benefit of his 

(1) when C83 (+) Clergy ( 7f not within Holy 

_—_ ns Orders) ſhall not a ſecond time be 

mon Law boo, admitted for ſuch an offence. And 


zt takes its r09t | EL EL. 
ora og that every perſon ſo Conviffed for 


tzon of the Pope, Alurther, to be marked with an M 
that the Pricfts upon the brawn of the left Thumbh, 


"y oe rin, and for another Felony with a T 
Secular Fuage. * = | T 

Co. Mapna Charta E36.1t hath been confirmed by atuers Parliament: 
£5 fo favourably aſcd by the temporal Judges, that tt vath been a: 
lowed to all Lay-men that could read, which is more than the Cor 
mon Law requires. Stamford fol.123. The fir} that mentions thi 
I'r4:{{rage at Common Law ts Braton,that wrote in the time of Kyi 
Henry the Third, BraQton 1ib.3. fol. 123. he next as the Statute i 
Weſim. 2Ec.1. c.2. Pythe Poprs Conſtitutions the Priviledge & 
Clergy exicnard to ali Offences whatſctier 3 and the Prelates 0! 
Fngiand, by Colour thereof , aid claim the ſame as generally. vide 
© Ed.2. Articuli Cleri, Yet within this Kingdom Clergy was 4! 
lowed 93.y 27 Caſes of Murther, uy Treaſon, and Felony not 13 
Treaiun 2945n4 *2f King himſelf, 


j 


Here 


inCaſes of Blood 147 
| Here 1t 1s plain that the word 
| Murther comprehended all man- 
he Þ ner of Manſlaughter , all manner 
1: Þ of Felonious killing, every Mur- 
11 Þ ther being Manſlaughter , and e- 
ie # very Manſlaughter then as Mur- 
7. | ther, they being Termins conver- 
as 8 tibiles, equally fignifying the Ge- 
| nus of Man-killing, you may per- 
d. | ceive by what hath been ſaid be- 
i; | fore, that Felony cannot compre- 
/; Þ hend Manſlinghter or Arbor . 
be & for here the one is to be burnt with 
24 an Mfor Murther, the Felon with 
or # 2 T for Theft, both which marks, 
M$ upon the reſpetive Convictions , bo 
4b, | are (as I conceive in thoſe Caſes ) ” 
T. # by vertue of this Statute, obſerved 

. to this day , although we now ap- 
:'. ply the Letter M to ſuch, as the 

va of Life and Death, upon 
4: | an Indictment of Murther from 
"4 FF the Grand Jury , ſhall Convict of 
| Manſlaughter , that is, upon the 
 W point ſhall find this Special mat- 
« @ ter, that is to ſay, that there was 
i: © no Malice, expreſle or implied, in 
| him that killed the other ; but in 
| M 2 a 


kN 
me-e 
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a ſudden heat of blood, occaſioned * 
by an actual ( not verbal ) prove- 
cation , in him that was killed. 
This contradiftinction betwixt the 
two words, Murther and Man- 
ſlaughter ( as I conceive ) came 
into our Laws only ſince the Sta- 
tute of the 23 H.$. c.1. that takes 
away Clergy, that 1s, wall not ac-: 
cept of them to be Clerks that kill 
another maliciouſly. I find not 
this diſtinction betore , exther in 
the Levitical Laws (the Laws of 
God)or the Laws of Ergland : No 
Sanctuary or place of Retuge ( as 
is ſaid before) by the Law of God, 
being allowed for ſuch a diftincti- 
on , but both ſhould have been 
pluck't from the Horns of the Al- 
tar; and by our Law, 1n both caſes 
(notwithſtanding this Novel di- 
{tinction ) they were equally ad- 
mitted to Clergies, I mean by the 
Common Law. 
The ſaid Statute of the 4 H. 7. 
c. 13. being the firſt Statute (rhat 
I find) that appoints burning in 
e Hand for Murther and F om 
all 


| 


{1 Tales of Blood, 


and takes away Clergy for the 
& Second offence of the tame kind, 
| where Clergy hath been allowed 
before ; and it is obſervable , that 
| in this Statute it is called Myrther, 
| with, or without the words Ex 
* malitia precogitata, not having 
| reſpect to our Modern diſtinction, 
| which holds only ( as 1s faid ) in 
| the enquiry of the Jury of Lite 
| and Death , who have the whole 
| matter of Fact before them, with 
fall the circumſtances thereof as it 
 ariſeth from both ſides, which the 
Grand Jurors neither have , nor 
f ought to have. 


Then comes the Statute of the 


23 H. 8. ( formerly mentioned ) 
| being the firſt Statute that takes 
away Clergy for the firſt offence of 
'Murther , called in this Statute 
Wilful Murther (s), of 
| Malice prepenſed; this 6; purſe, thugs it b 
Statute being made to aone ubon a ſudden occafh- 


23 H.8. c.r. 


(s) That is, wnluntiry ani 


: = 015 forif it be v0/untary, 
rectifie the great abuſe in thi Low Seplzerk Malice: 


M3 and 


| Ordinaries, in ſuifering Coke 3.17. fol.52. 
| notorious Thfeves and 
| Murtherers to make purgation , 
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and provides, That 0 perſon which, 
hereafter ſhall be found guilty 
(after the Laws of thu Land ) of 
any petit Treaſon , or for any Wil. 
ful Murther of Mat ice "4 enſed, 
Robbing-of Churches , Robbing of 
Perſons in their houſes , or upon 
the High-way, wilful burning of 
Houſes , or Barns with Corn , oy 
Acceſſaries before the ſame , jhall 
be from henceforth admitted to 
the benefit of their Clergy, but 
(afer death as if they had been i 
Clerks ; it ſeems all that were,that 
is, as many as the Ordinary then 


eſteemed ſo,C/er+s, although they 
were guilty of Muriher , Tait: 


TInn, and Felony, ſuffered not 
death, (ſo great favour and im- 
munity had they 1n thoſe times 
tor ſuch bloody and crying ſins) 
fo prevalent were the Clergy, and 
thoſe withtn Holy Orders, in thoſe 
daies, that this very Act. of 
Parliament, that takes away Cler- 
gy trom others, that commut Mur- 
her, Burglary, and Robbery, and 
other Offences before-named , ex- 
cepts 


my 


in Caſes of Blood. 


cepts all within Holy Orders {7 ;, 


trom the fame pains and 


dangers other perſons (7) Fithin þze 57275 07 


151 


- Li 
18 


. » *:9372 of Kine Henry. the 
mult ſuffer tor the ſame 3,7 9 wire above « 


Offences - which treedom 100Murthers by Priits and 


and Indulgence continu- 
ed to them in Holy Or- 
ders ( as they call it ) until the 
28 H.8.c.1. which provides, That 


they within Holy Orders , as to 


ſuch and other Offences, 


men within Holy Ora i. 


Clergy takin away by the 


) ſhall be under the (4) The Exemption of the 


ame pains and dangers |, of Clarendon, Graft. 


that others be. Now this 1187. 
Statute makes none of 

the former offences Felony or 
Murther, that was not ſo betore 
the making of this Statute , but 
only takes trom them (that com- 
mit any of theſe offences ) the 


benefit of their Clergy ; certainly 


there wanted not thoſe that com- 
mitted wiltul Murther of Malice 

repenſed (as we now diſtinguih 
it) before the making of this Sta- 
tute; as thoſe that committed Sa- 
criledge, robbed perſons in their 
Houſes, and upon the High-way, 
M 4 wiltully 
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wilfully fired Houſes, and Barns 
with Corn, and were Abettors to 
the ſaid Offences: fo it 1s very 
plain, that this Statute makes no 
alteration as to the drawing and 

enning of Indictments of Mur- 
ther, Jacriledge, Robbery, Burg- 
lary, Sc. but only takes away 
Clergy trom every perſon , who 
atter the making of that Statute ÞÞ 
ſhould be found guilty ( as the Þ 
words of the Act are, after the 
Laws of this Land )tor any of the 
aforeſaid Offences. So that ac- 
cording as the Indictment of Mur- 
ther was, by the Laws of this 
Land, betore the making of thi 
Act, ſo muit 1t be after the making 
ot this Act wiltul Murther , in the 
Statute 32 H.8.c. 12. and this Sta- 
tute of the 23. of the ſame King, 
comprehends as well that which 
we call Manſlaughter , and every 
killing where the will of man 1s 


treely engaged, as it doth wilful 


Murther of Malice prepenſed ; 
compare them together, in the 
one you will find Clergy taken 


away 


in Caſes of Blood. 


| away for wiltul Murther of ma- 
lice prepenſed,and Sanctuary from 
| wilful Murther, and generally 
| ſuch Offences as were prohibited 
| Sanctuary by former Statutes are 
* now prohibited Clergy by later 


Statutes, The words Ex malitia 


| precogitata,9 murdravit (which 


now make all this conteſt ) before 


| the making of this Statute in a- 
| ny caſe of Murther, neither ag- 
| gravated. nor extenuated the Ot- 
| tence , made it neither more nor 
| leſs penal. But ſince the making 
| of this AQ, thoſe words are made 
| neceilary 1n all IndiAments and 
| Convictions of Murther, and prin» 
| cipally and only (in caſes of wiltul 
| Murther ) to be conſidered and 
| weighed by the Court and Jury of 
| Lite and Death, upon hearing and 
| debating the matter , with all its 
| circumſtances (as hath been ſaid 
| before) on both ſides ; thoſe words 


being matter of Law , mixt with 
matter of Fact, and are not to be 
expunged by a Grand Jury,becauſe 
they. cannot afterwards be ſupply- 
e 


Cok.lib.9.59. 


Advice to G2and Jurozs 


ed nor implyed by the Court, and 
Jury of Life and Death after the 
Arraignment of the Priſoner , 
ſhould there appear upon Tryal 
never ſo great cauſe, yet Felonzce 
and ſome other words ( though 
material.) may be ſupplyed in a 
Special Verdict. If upon an In- 
dictment of Murther , quod Felo- 


nice percuſſit, Oc. the Jury find 
percuſſit tanium, yet the Verdict 


15 good; for the ann of the 
Court are to reſolve upon the 


ſpecial matter, whether it was 


elonice, fc. or not ? Coke 116. g. 
69. And if the Court adjudge it 
Murther, then the Jurors , in the 


concluſion of their Verdict, find 
him guilty of the Murther con- 


tained in the Inditment, and to 


ſhew the power of a Jury of Life 
and Death ( who indeed ſhould 
have the fulleſt and higheſtCharge 
can be laid againſt the priſoner, 
for the Offence he's to be tryed). 
If A. be Appealed or Indicted of 
Murther, v:Sz. that he of malice 
prepenſed kill'd B, A pleads m_ 

| : 


| ſon, Felony, or Man 


in Caſes of Blood. 

he 1s not gwlty modo & forma, yet 
the Jury may find A guilty of Man- 
ſlaughter, without malice prepen- 
ſed ; becauſe the killing of A. is 
the matter,and malice prepenſed is 
but a circumſtance, P7ow.Com.1or. 
And generally where modo for- 
14a,are not of the fubſtance of the 
Iflue, but wordsof form there, it 
ſuthiceth , although the Verdict 
doth not find the preciſe Iſſue , 
ZL H.8. C.I9. 

The firſt Statute that I find 
theſe words mentioned in of ma- 
lice prepenſed, 1s the 22 Hi. 8. c. 
14. where it is ſaid, If any perſon, 
for any petty Treaſon, Murther or 
Felony, have obtained the King's 
Pardon, or u otherwiſe diſcharg- 
ed out of Sanctuary, and after- 
wards commit another petty Trea- 

ts hter by 
Chance-medly (and not Murther 
of malice hy vc 09 ) and after- 
wards take Sanctuary again for 
any ſuch petty Treaſon, Felony, or 
Manſlaughter by Chante-medly, the 
ſame perſon ſhall enjoy a ſecond 
pri. 


Flow.Cormn. 101 


22 H.$. C1 9: 


22 H.8. CI 4 
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gy of Santtuary : So that 


e that committed Murther of ma- 
lice prepenſed, could not enjoy 
the benefit of Sanduary a ſecond 
time, 

Then comes the Statute of the 
25-H.8.c.3. and remedies divers 


defeas that were in the ſaid Sta- 


tute of the 23 H. 8. Foraſmuch as 
the ſaid Act extended only to ſuch 
perſons as were found gwlry, at- 
ter the due courſe of the Laws of 
this Land, divers and great Rob- 
bers, Murtherers, Burglars, and 
Felons, did commit thoſe Offences, 
perceiving, and clearly underſtand- 
ing ( by the words of the ſaid Sta- 
tute) that they ſhould not loſe the 
benefit of Clergy, unleſs they be 
found guilty , after the due courſe 
of the Law, upon their Arraign- 
ment of, and upon the ſaid Mur- 
thers and Felonies ſo by them done 
and committed , by reaſon where- 
of divers of the ſaid perſons, upon 
their Arraignment of the ſaid Of- 


\ fences and Felonies upon their In- 


dictments againſt them, would 
ſtand 


in Caſes of Blood, 


ſtand mute, and ſometimes chal- 
lenge peremptorily over the num- 
ber of Twenty , or elſe would not 
anſwer directly to the ſame In- 
dictments whereupon they were 
| Arraigned according to Law; It 
| was therefore provided by this 
| Statute, That every perſon that 
| hereafter ſhould he Tudicted of 
| petty Treaſon, wilful burning of 
Houſes, Murther, Robbery, or 
Burglary , or other Felony , ac- 
as 98 to the tenour or PIETY 
| of the ſaid Statute of the 23H. 8. 
and thereupon Arraigned, and do 
ſtand mute of malice , or froward 
| mind, or challenge peremptorily a- 
| bove the number of Twenty , or 
| elſe will not , or do mot anſwer 
directly to the ſame Indictment 
| and Felony whereupon he ts 
Arraigned, ſhall loſe the benefit 
| of Clergy , zn like. manner and 
form as if he had directly pleaa- 
ed to the ſame petty Treaſon, Mur- 
ther, Robbery, or other 2_ 
whereupon he is ſo Arraigned, 
( not guilty) and thereupon _ 
een 
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been found guilty after the Laws | 


of the Land. Upon the penning 
of this Act it ſeems clear that 
all Indictments for the unlawful 
or wilful killing of any perſon, 
ought to be made Murther as 
they were formerly before this 
Acr. For if the Priſoner ſhould 
be Arraigned upon an Indictment 
only of Manſlaughter (according 
to the now diſtinction of Man- 
ſlaughter) and upon his Arraign- 
ment ſhould ſtand mute, not An- 
{wer directly, or challenge per- 
emptorily, whereby he could have 
no Trya , it would be a great 
queſtion, Whether he could have 
Judgment upon this Act? The 
words are, petty Treaſon, wilful 
burning of Houſes, Murther, Rot- 
 bery, Burglayy,or other Felontes ; 
For as it 1s not named here by 
the term Manſlaughter , ſo it can- 
not ( with any congruity) be com- 
prehended under any of thoſe 
Heads: Not under the general 
Head of other Felontes, after the 
commemoration of ſo many ſeveral 
Felones 


ond joy bark. 5 5m, Sm A, yrs on», ke @ F 


WI... (pn. "Yi. i Ww | % 


in Caſes of Blood, 
Felonies next before, as Burnz.ug 
of Houſes, Robbery, Burglary, 
and other Felonies, mult needs be 
intended of ſuch like Felonies or 


 Thefts, And what Judge (1n caſe 


of Lite and Death ) will proceed 
upon ſuch a moot poznt ( or rather 
a clear Caſe to the contrary ) to 
give Judgment and Sentence of 
Death upon any by this Act of 
Parliament. 


Then comes the Statute made 
in the 28 H.8$.c.1.and rehearſeth all 


| theſe former Statutes, VS. 22 H. 


8. 23 H.$. and the 25 H. 8. and 
continues them all until the next 


Parliament ; and provides further, 
That ſuch as be within Holy Or- 


| ders, fhall be under the ſame 


pains and dangers that others be; 
(all within Holy Orders being 


| by the 23 H.8. excepted in Caſes 


of Murther, petty Treaſon, and 
Felony , from the pains and dan- 
ers that Lay perfons ſuffered for 
uch offences ). It ſeems thoſe in 
Holy Orders then began to loſe 


their eſteem, as appears more 
fully 


28 H.8.C.Is. 
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32 H.8.C.3. 


tEdSs.cC. 12. 


fear 


perſons within Hol 


for any Felontes, and ſhall be ad- 
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fully in the enſuing Act, which 
perpetuates the former Acts. 
hen comes the Statute made 
in 32 H.$.c.3. and rehearſeth the 
ſame Acts again, and makes them 
5! gs - and Enacts , That all 


Orders, 


which by the Laws of this Realm 
ought, or may have their Clergy 


mitted tothe ſame , ſhall be burnt 
in the hand, in like manner as 
Lay Clerks in ſuch Caſes, aud 
ſhall ſuffer all fuch pains, dan- 
ers, and forfettures as Lay per- 
ons in like Caſes. 
Then comes the Statute of thc 
: £4.6. and after it hath declared 
what Acts ſhall be Treaſon ; de- Wt 
clares what Offences ſhall be out- ac 
ed of Clergy , vis. Such perſons, WC 
as in due form of the Laws, ſhall 
be attainted or convicted of Mur- 7 
M 
Pt 
W 


ther of malice prepenſed, of poy- 
ſoning of _— enſed , of 
breaking of any _ by day of 
by = any perſon berng put in 


robbing any perſon in or 
neat 


in Calcs of Blood, 


14014 the High-way, felonion ly 
fealing of Horſes, Geldings, or 
Mares, or for felonaous taking 
of any Goods out of any Pariſh 
(hirch , or other Church or Chap- 
fel ; all Offenders in any of theſe 
Caſes ſhall be excluded of the be- 
nefit of Clergy, whether they be 
 convitfed by Verdict, Confeſſion , 
or ſtand Mute, &c. and that 7: 
| all other Caſes of Felony, Clerey 
may be allowed. Here 1s no men- 
tion of petty Treaton, burning of 


Houſes and Barns with Corn , and 


Acceſſaries betore, to be outed of 
Clergy, as 1s in the 23 H.8.c.1. 
So that it ſeems atter the making 
-of this Act, they might have had 
their Clergy; the new Offences 
added to this Act to be outed of 
Clergy ( that were not in that 
Act of 23 H.8. are only ſteal:ng 
of Horſes, Geldings, and Mares: 
And by this Act Poyſor777g is made 
Murther , although no malice be 


proved, and Clergy taken a> j,o.c4. 


Way. 


N Then 


Poyſoning Wu 
ther, although 
no malice bt 


2 Ed.5. C24 
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Then comes the Statute of 2 
Ed. 6. and this Statute gives re- 
medy in ſeveral Caſes of Murther 
and Felony ({ where there was 
none betore at Common Law |. 
As firſt, where one 1s teloniouily 
{tricken in one County , and dics 
thereof in another. Secondly, 
where one is Acceflary in one 
County to a Murther, or Felony 
in another County ; betore this 
Statute, no ſufficient Indictment 
in any of theſe Caſes, could iſ 
be taken in cither of the ſaid  ; 
Counties; for that by the 7 
cuſtome of the Realm, the Jurors M7, 
of the County where ſuch parts; 
died of ſuch firoke, would take . 
no knowledge of the faid firoke Il .. 
( being matrer of Fact ) in a for- ft 
reign County , although the ſaid 
Counties and Places adjoyned ve ill 7 
ry near together ; nor the Jurors ll ; 
of the County where the ſtroke lh ,, 
was given, could take knowledge þ 
_ of the death in another County, ll (; 
_ although ſuch death moſt apps lo 
rently came of ſuch ſtroke ; fo : : fi 
| ucll 


\ 
\ 


{n Caſes of Blood 


ſuch Offence ( and the other Ot- 
tences betore mentioned ) for the 
like reaſon remained unpuniſhed ; 
and ſuch Murther could not be pro- 
ceeded again\i, either by way of 


Indictment or Appeal: Now this 
Statute provides, That an Initt- 
| ment formd by the Turors of the 
County where the death ſhall haps 
| pen, whether it be found before 


the Coroner, upon ſight of the dead 


| Body, or other Juſtices that ſhall 


have power to inquire of ſuch 
Offences, ſhall be as good and ef- 
feftual in Law, as if ihe ſlroke 
and poyſoning had been commit- 


ted and done in the ſame County 
| where the party ſhall dye, or 
| where ſuch Indiffment ſhall be 


found. 


And likewiſe provides, That ſuch 
Party, to whom Appeal of Mur- 
ther ſhall be given by the Law, 
may commence , take, and ſue Af - 
peal of Murther in the ſame 
County, where the ſame perſcn 
fo feloniouſly ſtricken or poyſoned 
faall dye, as well againſt the 
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Principals, as againſt every Ac- 
ceſſary to the ſume Offences, n 
whatſoever Conny or Place ihe 
Acceſſary or Acceſſaries ſhall be 
guilty of the [zme. And doth tur- 
ther provide, That where any 
Murther or Felony ſhall be done 
7n one County, and another per- 
ſon, or more, ſhall be Accefſary,or 
Acceſſaries , in any manner of <iſe 
to any ſuch Murther or Felony 
7n any other County, that then ait 
lndittment found or taken agatnlf 


| fach Ac C efſary, or Acceſſaries (up 


Cotlo f-1t7, 


on the Circumſtances of ſuch mat- 
ter before the Fiſtices,&c.) where 
fſach Offence of Acceſſury ſhall be 
committed ,, ſhall be as good 1n 
Law, as if the principal Offence 
had been committed in the ſame 
County where the ſame Indiftment 
againſt ſuch Acceſſary ſhall te 
found. 

Here it may be obſerved, That 
the Appeal given by this Statute 
to the party , where one is wound- 
ed or poyſoned in one County, and 


dics thereof in another , muſt be 
"7 


fn Caſes of Blood, 


an ApPrs of Murther, otherwiſe 
it will not Iye cither againſt Prin- 
cipal or Accellary by the words 
of this Statute. So in caſe of an 
Indictment ( where it is ſaid in 
this Statute , where any Murther 


| or Felony ſhall be committed int 
(one Connty, and the Acceſſury be 
|; another Connty ) here the word 
Murther muſt be one Speczes, and 
| Felony, that 1s Thelr, another ; 
| 77.5. carrying ot: ftoin Goods into 
| another County : So that the In- 
| dictment 1n thus caſe againſt the 


Principal mult be Murther, or the 


Accctlary thereto is not tryable 
in another County ; and there muſt 
be a Certificate tn {ſuch Convicti- 


on or Attainder of the Principal 
under the Seals of the Juſtices be- 
tore whom ſuch Principal was 
Convicted or Attainted , before 
ſuch Accelſary can be tryed ; and 
that ſhall be ſufficient to enable 
the Juſtices to try the Accellary in 
Murther or Felony in another 
County. And although the word 
Manſlaughter be mentioned in this 
N 3} Statute 
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Statute ( as thus, wth the year 
and day after ſuch Murther and 
Maznſlaughter committed ) 1t 1s not 
here mentioned, as any JIpeczes of 
Murther, but only as the Genus 
called in this place only Murther 
and Mantlaughtcr. 

« Ed.s. C.9. Then comes the Statute of thc 
5 Ed.6. and Reſolves three eve. 
ral Doubts or Queſtions moved 

oy upon the Statute of the 23 4.5. 
emis, C1. The firſt Doubt was, WWhe- 
parpoſe,vat that Ther Clergy were taken away ty 

OO that Statute, unleſs the very Fe. 

lates to ſevere) Jorry and Robbery wire comml- 

Statutes bfure ted 711 the very Chamber or Platt 

429/90 ore where the Owner, Dweller, his 

one Chlavren, or Servants ſhould h 1;- 
pentobe ( although they were 1! 
ſome other part of the Houfe ).The 
ſecond Doubt was, Jf it were 
done in the Chamber, and th: 
parties there alleep, and ſo nt 
pit in fear. The third Doubt 
was, Where ſuch Robberies or 
Felones are committed in a Boot) 
er Tent in any Tir on Market, 
te Owner, Children, or Servants 

” bern's 


in Cales of Blood, 


being then put in fear , whether 
Clergy ſhould be taken away by 
| that Statute 111 aliy of theſe Ca- 
es. 

| þ For the clearing of theſe three 
"8 Doubts it was Enacted, That if a- 
ny perſon be convicted for robbing 
any 1 any part of thetr dwelling 
Houſe , or-d'wellaig Places ( the 
Owner, his Children, or Servants 
being in any part of the [aid Houſe 
or Py ecuntts thereof) whether 
”B /heprng or waking, {uch Offender 
"BB /ball wot be rdmiticd to his Cler- 
gy. Aud [o hethat robs any Tent 
"= or Booth, in Fuir or Mar »S 
"= <ohbether the Owner, his W; 

| Children, or Serv nts be Pc 
7 Or W: thing in the ſame , ſhall lol. 
"BB +15 Clergy. 

Then comes the Statute made 
in the 5. of 4.6. and takes away 


"BE Clergy from thoſe, That commzt 
" Burglary or Robbe) "y 711 one Coun- 
f ty, and carry the Goods into a- 


nother County, and are there le- 
' gally convifted. 

This Statute likewiſe declares 
N 4 This 


ata, 


5 Ed. s. 


wits ty 
"7 
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25H.8.0.3. the Statute made the 25H. 8.c.3. 


ſhall ſtand in force, notwithſtand- 
ing a Clauſe compriſed 1n the Sta- 


tute of the r Ed. 6. c. 12. which 


makes void a Clauſe in the ſaid 
Statute, and takes away. the force 
of it in taking away Clergy from 
fuch as commit Robberies and 
Burglaries in one County, and are 
convicted of the Felony tor bring- 
ing the ftoln Goods into another 
County. For whereas the ſaid 
Statute of the 1 £4. 6. c. 12. de- 
clares, That ſuch as are convitt!- 


ed' or attainted of . Murther of 


malice prepenſed , or of poyſaning 
of mace prepenſed, or of breal- 
zig any Houſes Ly day or by meght, 
( ary perſon there being put itt 
fear ) or robbing ay perſon in or 


near the High-way, or for ſtealing 


Felonious taking any Goods out of 
any Pariſh Church, or other 
Church or Chappel, ſhould mot 
hive the benels of Clergy. Aud 


» c . 
Horſes, Geldings, or Mares, or 


that in all other Caſes of Felony. 


( other than ſuch as before art 
WIC TH 


Y 


in Cales of Blood. 


:entioned ) Clergy ſhould be al- 
TE "i E ; 
lowed in like maimer as ut might 


| April, in the firſt year of King 
Henry the FErghth, by reaſon of 
which Article Or Clauſe the ſaid 
Statute, made in the 25 H. 8. 
which \d:d put ſuch Felons and 
Burglarors from their Clergy , 
that do ſuch Offence 73: one Coun- 
ty, and after are taken <ith the 
Goods ſtoln in another County , 
and there Arrarened and found 
| Grylty, was made Toid, to the 
gh: boldning and comfort of ſuch 
Offenders: Ii 3s by this Act Fii- 
| acted, | That the ſaid Act made 11: 
| the ſaid 25th year, touching the 
putting of ſuch Offenders from 


their Clerg y, and eVErLY Article, Cok.l.11. f.31. 


Clauſe, and Sentence contained 11 
the ſame touching Clergy, ſhall 
from thenceforth ( touching ſuch 


Offences ) ſtand and be 7n force. 


. Then the Statute of 2 & z of £. Sar.2& 3 P. 
© M,c. 17. takes away the benefit & M. c. 27. 


of Clergy only trom Bennet Smith, 
tor being Accellary to the Murther 
_ of 


have been before the 29 day of 


Stat. 4 8&5 P. 
& M.c. 4 


Dier f.13 3,135. 
Cok.!.11. f.2 5. 
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of Giles Rufford before the Mur- 
ther committed, and for procuring 
of the ſame. | 
Afterwards the Statute of the 
4© 5 of P. © MM. c. 4. takes a- 
way Clergy from every perſon , 
That ſhall malicionlly command , 
hire, or ccunſel any perſon or per- 
ſons to commit any petty Treaſon, 
wilful Murther , Robbery in any 
dwelling Houſe or Houſes, Robbe- 
ry in or near the High-way, or 
wilfully to burn any dwelling 
Houſe, or any part thereof , or a- 
ny Barn having Corn or Gratn 1 
the ſame. 
| Here I had thought to have pro 
ceeded, and to have mentioned 
(in order of time ) all ſuch Sta- 
tutes as were made 1n any King's 
Reign, to take away Clergy in a- 
ny Caſe of Felony , but that would 
be too much to atlume another Sub- 
ject, than what principally is here 
intended, having made too great 
a digreſſion already, yet not al- 
together unuſeful herein. 


Then 


7 Us 


in Caſes of Blood. 


Then the Statute made 1 Jac. 1 Jac <8. 


c. 8. takes __ Clergy from him 
that ſhall ſtab another, that hath 
not firſt ſtricken , nor hath awwea- 
pon drawn ( uf he dye ther eof in 


fix months, alihough no malice 


cn be proved) except it be done 
ie Detendendo, or by misfortiime, 
in keeping the peace, or correcting 
his Servant or Child. This with- 
out all queſtion was Murther (þv 
malice implyed ) betore the ma- 
king of this Statute ; and ſuch a 
kind of killing 15 adjudged Murther 
at this day, that is, where opc 
{hall wilfilly kill another ( by a- 
ny w eapon ) without provocation 
from him in deeds; for no provoca- 
tion 1n words fonly] will make it 
Man{laughter, or leſs than Vur- 
ther. And ( in my judgment ) it 
is an Error 1n practice of this In- 
dictment upon the Statute of 
Stabbing, to leave out the words 
( ex malitia precogitata ) in the 
Indictment : For the words of the 
Statute are ( althongh no malice 
can be. proved ) then ſure the 

meaning, 
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meaning of the Statute 1s (as in 
other caſes ) it ſhall be implyed: 
And in all Indictments, where 
malice 1s only unplyed, and can- 
not expreily be proved, . thoſe 
words ex malitia,9c. mutt be put 
into the Indictment, to make it 
Murther, and to take away Clergy, 
and by ſuch words the Indictment 
wall be good, both upon the Sta- 
tute, and at Common Law. 

And ſo are the Indictments 


made againſt lewd Women that 


kill their baſtard cluldren , upon 
the 21 Zac. cap. 27. although the 
ſpecial matter of the Statute be 
ut into the Indictment, vz<. 
That it is a baſtard Child, and 
born of her body alive, yet the 
words, ex malitia precogitata , 
are always put into the Indict- 
ment ; which malice the Law im- 
plies, although none can [prove 


the child born alive, and none 


can be preſumed to bear malice 
to a dead child: And haply it 
might. be born dead, or dye after 
it was born, againſt the will of the 
| Mother, 


ai ram wo l Homn thro. 


a 
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Mother, of her Throwes and 

Strivings, to be delivered withour 

help. It 15 not the burying of 

the Child , or hiding of it, that 

makes it Murther upon the Sta- 

tute ( as ſome have conceived ) 

tor 1t the Child be tound dead in 

Bed by her fide, or in her boſome, 

vet 1t 1s Murther; for the word 

| conceal | in the Statute, relates 

not to the Body of the Infant , but 

the death oof it; the words being 

theſe, Shall ſo conceal the death 

thereof , that -it may not come to 

light ( that is, to the knowledge 

of one Witnels at Jeaſt ) whether 

it were born alive or not , . but be 

concealed, ſhe ſhall ſuffer death as 

in caſe of Murther : Tf ſhe can 

prove by one Witneſs it was born 

dead, then her hiding or burying 

it afterwards will not be Evidence 

againſt her to take away her Lite 

upon that Statute. 
Theſe two Statutes create no 2 Jac c.8. 

new Offence that was not Felony RIGLEN 

and Murther before, but only take 

away Clergy in thoſe two _ 

| rae 


(K) Note this 
keye, the Grand 
Fury find as it 
zs laid in the 
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the one of ſudden and deſperate 
{tabbing ( then trequently in uſe ) 
the other of lewd Whores, who 
having commutted one fin, to a- 
void their ſhame, and the charge 
of a Baſtard, would commur a 
creater , by truſting to their own 
firength in their Delivery, that 
rhey might more privately de- 
{troy the Infant, and yet avoid 
the danger of the Law , becauſe 
in that caſe, none tor the King 
could prove the Child born alive, 
and therefore 1t was impoſſible to 
Indi&t and Convict her at the com- 
mon Law tor Murther , although 
really and in truth it were ſo. This 
Statute makes theSuppolition good 
for the King to the Grand Jury , 
and Jury of Lite and Death, and 
to the Judgment of the Judge in 
point of Law, that the Child 
( ſuppoſed to be murthered ) was 
born (x) al/ve, and by her 


Inaitiment by the Kings Counſel, that the Child was horn alin, 
aitnough they have not the leaſt Evidence for it, and yet 1 truſt tc 
are not for[worn, | 


W1t- 
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murthered, in regard ſhe being a 
lewd woman, and contrary to the 
Cuſtome of honeſt and innocent 
women |( who always deſire help 
in their Labour ) chuſeth to be 


"I 


delivered alone, this Statute puts 


the proot upon her ( it ſhe will 
avoid ſo ſtrong a preſumption of 
Murther ) to be ſure to have one 
Witneſs to prove the Child was 
born dead. Ir being hkewile 
ſtrongly preſumed, that a woman 
( without help of ſome other ) 
cannot be delivered of a Child at 
full growth dead in the Womb. 

Two remarkable Caſes I have 
known in my time upon the ſaid 
Statute of 1 Fac. in Oxfordſhire 
Circuit ; the one in Mr. Juſtice 
Zones his time ( a Learned Judge 
that went Sixteen years together 
that Circuit) where the Caſe was; 
A cunning deſperate Fellow , ha- 
ving an- intention to {ab another 
perſon, and yet to avoid coming 
within the danger of that Statute, 
had ( to that purpoſe ) provided 


himſelf of a Dagger ngked in his 


Pocker 
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Pocket ( he being never known to 
wear any before ) came into an 
Alehouſe where the party was he 
intended to ſtab, and at firſt com- 
ing uſed very friendly Language 
unto him, but afterwards all the 


provoking Language he could, 


to make the other ſirike him ; 
which the other no ſooner held 
up his ſtick to have done, but he 
ftabb'd him into the Body with 
his Dagger, whereof he dycd : 
No malice could be proved, yet fo 
much of his intention by his pre- 
paration and circumſtances ap- 
pearing to deſign the ſtabbing of 
the other, that it was adjudged to 
be within the meaning, though 
not within the Letter of the 
Statute , the Lord Chiet Baron 
Davenport being the other Judge 
of that Circuit) and he was deny- 
ed his Clergy, and atter Judgment 
was Executed. Tt being then ob- 
ſerved by the Judges, That imme- 
diately after the making of that 
Statute, many deſperate Fellows 
( that could read as Clarks) to 
thoſe 


re a 


| 
| 
\ 
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thoſe they had a mind to quarrel 
vithal ) would uſe all means to 
make them {ſtrike rſt, and then 
ſuddenly ſtab them ; and by this 
way avoid the ſaid Statute , and 
become guilty only of a Man- 
ſlaughter at Common Law, and ſo 
receive the benetit of Clergy, 
which the Statute takes away. 
The other Caſe was in the ſame 
Circuit, very lately, betore Mr. 
Juſtice ( y ) Windham, at the Al- 
fizes at Jorceſter , a little beftbre 
his death, Where a Father cor- 
recting his Son,for ſome undutiful- 
neſs he conceived in him ( having 
a Knife in his hand, being eating 
his dinner ) ſtruck his Son over 
the back with his knife, and gave 
him a ſtab whereot he died : The 
Judge apprehended this Offence to 
be within the Statute, notwith- 
ſtanding that Exception in the 
Statute, of a Father correcting or 
chaſtſing his Child or Servant, in 
regard 1t was an unreaſonable 
way and means of correCtion : 
whereupon he reprieved the Fa- 
O ther 
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ther for ſome ſhort time, and ad- | 
viſcd with the rc{t of the Judges | 
at Jerjeants Iz, and atter he had | 
ther Opinions that it was within } 
the Statute, he forthwith ſent 
down a WV arrant to the Sheri to | 
do Execution, having recetved' 


Judgment of "Death at the Afſizes; 
and yet the words of the ſaid Act 
ot Parliament arc (. although his 


Son, or Servant, dye of ſuch cor- 


rettion, he ſeals ot be within the 
ſaid AeF). 

Obſerve here how neceſſary it 
1s, That all the circumſtances that 
can be in an offence of blood , be 

ut into an Indictment, and be ſo 
ound by the Grand Jury ( as it 4 
adviſed by the King's Counſel 
where there 1s innocent blood ſhed 
by the party indicted , that ever; 
part and reumflance of the Fact, 
with all its ageravations, ma\ 


come to be otic: red and w eighe <d 


by the Court, which otherwite 
cannot be : as in this Caſe of the 
Father killing 1s Son, 1t the In- 
dictment had nor been drawn uP- 


ON | 
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on the Statute , but at Common 
Law, in regard of that Exception 
in the Statute ( as the onal Ju- 
ry then would have had it ) the 
party had been capable of Clergy, 
and ſo might have eſcaped thar 
Judgment of Death. It ſuch dit- 
ticulties appear to the Learned 
Judges , upon due conſideration of 
the Law, and of all circumiiances 
in caſes of blood , how much more 
will it prove difhcult to Grand Ju- 
rors ? and how little reaſon have 
they to expunge, alter, and obl1- 
terate circumitances of aggravati- 
on in ſuch an Indictment, upon 
hearing only ot one fide, as they 
pleaſe , and ſo prevent the Judg- 
ment of the Court therein, taking 
from them the power, even to ex- 
amine ſuch a circumitance, as may 
( if truly ſtated and examined ) 
rule the whole Caſe, as betore 1s 
obſerved. 

In all the Offences formerly 
mentioned, where Clergy 1s ta- 
ken away by thoſe Statutes, there 
15 no new offence of Felony or Mur- 

O z ther 
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ther made, that was not ſo betore 
the making of thoſeLaws,as might 
be inſtanced in Murther, Robbery, 
Burglary , Sacriledge, Cutting of 
Puries, Stealing of Horſes, Rape, | 
and the like ; but only Clergy ta- ; 
ken away from the Ottender | 
which 1s no more but the abuſive | 
bloody liberty of Clerks in thoſe | 
times reſtrained ) as wiltul Mur- } 
ther where malice appeared, and | 
other mixt and ſimple Felonies, | 
which were then moſt raging and | 


w—ccccc-M wu  .. - 


reigning Offences in the Kingdom, | ; 
and cryed out tor a greater Reme- F | 
dy, a ſtricter Law to be made a- F, 
gainſt them ( as appears by the } / 
Preambles of thoſe Statutes that F x 
take away Clergy in thoſe Special  } 
Caſes) that were Murther and 
Felony at the Common Law be- f 
fore; from whence I conclude, : 
- that the Forms ot Indictments of I 
hae omega f Felony or (=) Murther , are no Ic 
not changed, ; . — 2 
but the Law retains it continually for the heinouſneſs of the Crimt. ! 
Stamford fol. 19. If not the name, then not the words that = © 
mabe it 0. : ; t, 


way | 


w 
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way. direfted to be altered by 


thoſe Statutes that take . away 
Clergy, but are to continue in the 
ſame torm as they did before 
at the Common Law. AndI am 
not of their Opinion , That the 
words ( ex malitia precogitata ) 
came into Indiftments 1mmedi- 


ately after the atorcſaid Statute of 


23 H. 8. Certainly there were 
Murthers committed, and that fre- 
quently, of malice ftore-thought , 
before the making of that Statute, 
and thoſe Murtherers had their 
Clergy alſo; otherwiſe that Statute 
had never been made to take it 
away. It the Grand Jurors ſhall 
ſay, They will not find thoſe words, 
Ex malitia precogitata,p#7 7nto the 
Indiffment, except the malice be 
plainly proved to them ; then fare- 
wel that diſtinction and inference 
of implied malice, which the Law 
makes, in many Caſes, and which 
otherwiſe cannot be made ; thev 
may as well ſay, That they will 
wot find ſuch words Treaſon , 


| Y that are Treaſonable , becauſe no 
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Aft of Parliament, or expreſs | 
Caſe at Common Law , ſays | 
thoſe particular words are Trea- | 
ſor ; or that they will find no Tn-} 
diftment of Burglary, although | 
the Goods ſtolu be found with the | 
Thicf, and the dwelling Houſe | 
broke, becauſe no Witneſs ſlood | 
by to ſee the breaking of the Houle, | 
entring into it, drake thence | 
the Goods : Or againſt a Cut-purſe, | 
though the Purſe or Moniy be found | 
in hs hand, or becauſe none fee 
him take it forth of his Pocket ; | 
or to find the Inditiment, vecaile | 
zt is baid to be done Vi & armis, | 
with force and arms, and 'yet [aid 
to be done ( in the ſame Inditt- 
ment , clam & ſecrete, -& line no-! 
titia ) previly, ſecretly, and with- 
out notice of the party,. which 
( zn Fatt ) could not be done if it 
were done by force or arms: Or 
to find an Indiftment of Robbery | 
done upon the High-way, againſt | 
thoſe that rob in Vizards , not- | 
<ithſilanding the mony be owned , 
and found about them , Oy 
[170 | 
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the. party cannot ſwear he ſaw 
ther faces, and that theſe were 
the men { Or tht ſuctfa one kill'd 
u man, that comes out laſt from 
him with a bloody Sword 11 his 
hand, aid no perfon beſtdes with 
him. In all theſe Caſes it is poſ- 
ſible, the Parties accuſed might 
tind the Goods ſtoln ; and fo might 
the bloody Sword be found, and a- 
nother do the Fact ; but ſure here 
is great and violent preſumption 
(ſuhcient tor an Accuſation ) tor a 
Grand Jury to find an Indictment 
( which is but an Accuſation upon 
Record) to bring the Delinquent, 
or Party ſo ſtrongly ſuſpected, to 


a Judicial Trial; and as well may 


it be preſumed, when one Chritti- 
an 1s kctt'd by another, it may be 
Murther, that there may be a feed 
of malice in the will of him that 
did it , by a voluntary and ſpon- 
taneous motion in that act, that 
may ( pn a greater Debate ) 
contain ſome circumſtance m it , 
that by ſame reaſon in Law ( bet- 
ter known to the Learned Judge, 
O04 than 
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than the Grand Jurors ) that may 
in Law ow malice expretled or 
1mplye | 

ſon. 

And if it be ſodifficult in caſes of 
blood tor Grand Jurors to deter- 
mine what 1s Murther , and what 
15 not, let them conſider how dan- 
gerous a thing it is for them to 
miſcarry in their Preſentment in 
caſes of blood, of innocent blood 
( as is betore manifeſted ) and ſo 
acquit the Murtherer , and take 
the imputation of blood-guiltineſs 
with them, from the Aſlizes to 
their reſpe&tive Families, where 
it may and will cry againſt them 
and the whole Kingdom tor ven- 
geance : I do therefore ſubmur it 
to their ſerious conſideration , up- 
on what hath been ſaid , Whether 
it be not much better, and a ſafer 
_ for them , to ſubmit their 
Judgments herein to the Rule of 
Law, and the Reſolutions of the 
Learned Judges, than by their 
extenuating preſentment (for the 
Court can go no higher than they 
—- pre- 


in the criminous Per- | 
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preſent ) to ſtifle Juſtice in the 
birth , and to acquit a Murtherer : 
For the Indictment , although no 
part ot the Trial, yet 1s the very 
Baſis and Foundation of all the o- 
ther Proceedings. And let them 
conſider how 1trict ( formerly) the 
very Law of England was in King 
Edward the Second's time 1n ca- 
ſes of blood , . where the very wull 
and intent to kill a man Squier: a 
it was not executed ) was punt 

ed for the Deed ) although the 
party wounded recovered of his 
wounds. 


A memorable Caſe there was Stam. fol. 17. 


in that King's Reign, cited by 


Pl. Coron. Tit. 
Coron. Fitz. 


Juſtice $,amford, where one com- y., 
paſſed the death of another, and 383- 


did ſo grievouſly wound him, that . 
he left him for dead , but after- 
wards the party reeovered ; this 
was then adjudged Murther , be- 
cauſe his will appeared ſo plainly 
to have kill'd him. For, as Bra- 
Fon ſays, In maleficis  209ipema 


voluntas, © non exitus, then was 


the Will by our Law ( as it is yet 
he. - 


Vid. Tit. Me- 
morat. p-331, 
3509» 


Hales & Petit 
Caſe le Com. 
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before God) reputed tor the Deed: 
But now our Law couples the 
Will and the Act together in caſes 
of blood ; but looks more upon 
the Act than the Wull : For though 
the Will do neither intend the 
Act ( as It 1s done ) nor approve 
of it { atter 1t 15 done ) yet if the 
Will in any part of the Act be cri- 
minous, it makes the Offender 
(in our Law ) in caſes of blood, 
guilty of the whole Fact, with all | 
the obliquity and evilin it. As ut ; 
a man intend only to beat another, ; 
to ſtrike him, but not to kill him, 
and the party die of the ſlroke , it | 
may be murther in him that gave | 
the ſtroke. Soit three men come | 
to make a Ditleifin, and one ot | 
the three kill a man, the other | 
two perſons are guilty , as pci | 
pals 1n the murther, although they | 


neither conſent to it, will it, or F: 


{trike the Party, nor came with |} 
that intent, but.only were in com- | 
pany to have done another Act. | 


So it one, to kill his Wife, give her F 


18 EL. Pl.474 ( lying ſick ) Poyſon in a roaſted j 


Apple, ' 


\ 
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Apple, and ſhe eating, a little of 
it, give the relt toa little Child of 
theirs, which the ilusband (cl 


he ſhould be ſuſpected ) ſuitereth 


the Child to cat, who dicth 'of 


the ſame poyſon, this 15 murtlter 


though the Wile recover ; for the 


Poyſon miniltred upon malice pre- 
penſed to one, winch by a con- 


tingency procurcth the death of 


another whom he meant not to 
kill, nor bear any mahice to , 


ſhall be as great an Otlence as it 


it had taken the cifect which he 
meant , proceeding trom a naugh- 
ty and malicious intent. So where 
two men combat together , upon 
the evil and provoking words of . a 
woman , and the one killeth the 
other , the woman in this caſe was 
Arraigned of the death of him 


_that was kill'd ; and in this Caſe 


the Grand Jurors tound it mur- 
ther. So if an ignorant perſon 
take upon him to give Phytick to 
one that is not well, and through 


F. his ignorance adminiſtreth that 


| 


p 
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unto him that ( apparently ) kills 
tum, 
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him, this is murther. And fo 
it might be inſtanced in many ſi- 
milar Caſes , which are not to be 
diſputed by Grand Jurors , but 
preſented by them 2 re. forma, 
as the Indiftment 1s adviſed by 
the King's Council, and comes to 
their hands, where they find ( as 
before is ſaid ) a criminous Par- 
ty in the Indictment, and a Bo- 
FA ( found ) of a reaſonable Crea- 
ture, certainly, or probably kill'd 
by him, although the Evidence 


be not expreſs to every circum- | 


ſtance of aggravation, as it is 
laid down m the Indi&tment, 
whereby to bring the Party and 
his Offence of Blood to a full 


Trial by a ſecond Jury, which 


otherwiſe can never be done, | 
neither the Law therein known | 


from the Court in ſuch a Caſe. 


Beſides, many other Inconveni- | 


ences and doubts may ariſe where 


the Grand Jury find the Bill of | 


Indictment only Manſlaughter , 
which by finding of it Murther 
would be prevented, as in chal- 
| lenging 
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number of twen 
tute of the 22 H 
peremptory challenge upon an 
Indictment or Appeal, which at 
the Common Law was allowed to nee 217: 
the Priſoner, to challenge thirty 
which is under the 
number of three Jurors; ) this 
rovides, That a Pri- 
nol HOW 


five Jurors ( 


Statute ſo 
ſoner ſha 
ſon, Murther and Felony, challenge 
ty Turors, without 
e: And in caſe of 

Treaſon , and miſpriſion of high 

Treaſon , it was taken away 

the Statute of 33 H. 8. but now 33H 8. 

by the Statute of 1, © 2 Ph). 1,2 Ph.& Mar: 
Ss Mar.the Common Law 1s revived, 
a /or any Treaſon the Priſoner ſhall 

have hs challenge to the number 

of 35 ; and ſoit was reſolved by 

all the Juſtices upon conference 

between them in the Caſe of Sir 

Walter Rawleigh and Geo. Brooks: Hil. Ja. R 

By this Statute it is plain, that it 

one be Indicted or Appealed for 

Murther, and challenge above 


| above twe 
J /ewing cau 


lenging upon his tryal above the 


Jurors; the Sta- 


C14. 


reduceth 22H.8. c.14- 
made perpetual 
by 32 H.8.3« 
Brook Chal- 
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the number of rwenty Jurors pc- 
remprorily { without ſhewing 


caulſc ) it thall be a Conviction of 


the offence and Capital ; but it is a 
vreat qudgre,, Whether he that 1s 
indicted or Appealed only tor 
Mantlaughter ({ which 1s not named 
i this Act, nor can be rationally 
comprehend <d in the word {elouy 
more than Murther might. have 
been ) may not challenge thurty 
1e Jurors, as at Common Law ? 
ts it may be a quare, where the 

Prijoner- Indicted only of Man- 
her: {hall ſtand mute, or will 
not an{wer directly to the Indict- 
ment, whether notw ithſtanding [ic 


thail not have his Clergy ? tor the 


Stature of the x of E46.c.12. and 
other Statutes that take away 
Clergy trom ſuch offences and Ot- 
tenders ( as are therein mentroned) 
take 1t away as well trom ſuch as 
ſtand mute, anſwer indirectly or 

challenge Perc mptorily above the 
number of twenty, as from thoſe 
that are convicted by Verdict, or 
Conteffion upon their Arraign- 
ment ; 
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ment ; otherwiſe ſuch as ftand 
Mute, anſwer indirectly , or chal- 
lenge peremptorily ,- might -have 
had their Clergy (as the Act ſeems 
to imply ) otherwiſe 1t had not 
taken Clergy away in thoſe 
caſes. Lc 

The Judgment of Pare fort 
& dure \, thatis, Pun oricvous 
and duryuble, was. not at the Com- 
mon Law , but ordained by rhe 
Statute of Jeff, i. made Amo 
2 £4. 1. whereby it was enacted, 
That motorious Felons, openty 
known of evil name, who will not 


put themſelves upon Enqueſts of 


kelonies, which men do proſecute 
at the Kings ſuit , ſhall be put in 
hard and firong Priſon, as they 
which refuſe to be tried by the 
Law of the Realm ; but thu u not 
tobe intended of Priſoners whach 
be taken of light Suſpicion. By 
which Statute it doth appear, that 
none ſhall be judged to rhis pain, 
if there be not evident or proba- 
ble matter to convince him of the 
offence whereot he is arraigned , 

or 
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Stamford 156.2. or otherwiſe, that he 1s a notable 


fol.149. 


Poulton De 
Pace, fol.211. 
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Thief, or openly known to be of 
Evil name; which the Judge ought 
{lrictly to examine betore he pro- 
cecd to this Judgment againſt him, 
it would be very hard ( which the 
Law 1s never zu fuvorem vuite ) 
to extend this Statute to Man- 


ſlaughter, which may be ſuddenly 


committed by one of good name 
and fame, and not a notorious 
Thief (as this Act mentions) and 
yet may have an obſtinate humor 
to retuſe Trial , challenge perem- 
ptotily, and make indirect Pleas. 
It is the ſevereſt 
( that I know ) the Law palles 
upon any Offender , and therefore 
not to be extended further than 
the plain underſtanding of the 
words of the Act, a Sentence ſo 
ſevere,that (I think) never Ene- 
[iſh man as yet ( though many 
have been Preſt to death ) had the 


heart to execute it according to | 
the letter, which Sentence 1s as | 
tolloweth, That the Priſoner ſhall | 
be ſent tothe Priſon from whence | 
| he 


Judgment 


id. 


nn 0 <Q  rDrw. tif @©£ - @ © «= 
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1 he came, and 


putt znto a Mean 4 Ed. 


houſe, ſtopped from 1:ght,and there + pop 


I ſhall be 117 x the bare ground, 
J without iny Litter, Siraw, or 0+ 
ther covering , and without ay 
Garment about him, ſaving ſome- 
thing to cover hu Privy members, 
and that he ſhall lie upon hu back, 
and hu head ſhall be covered , and 
hu feet bare, and that one of hs 
Arms ſhall be drawn with a Cord 
to one ſide of the houſe, and the 
other Arm to the other ſide, and 
that hu Legs ſhall be uſed in the 
ſame manner , and that upon his 
Body ſhall be laid ſo much 7-ow and 
Stone as he can bear, and more, 
and that the firſt day after he ſhall 
have three es of Barley- 


bread, without any Drink , and wy rwfiitue 
the ſecond aay he ſhall arink ſo but of Goods. 


- 


much as he can,three times, of the 
Water which is next the Priſon- 
door, ſaving Runnime-water ,with- 
out any Bread; and this ſhall te 
his Diet until he de: 


P Another 


Fit.Eſch. 19. 


Coke 3 Inf. 
fol.'27. 
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Another inconvenience may a- | 
riſe, where the party Indicted and | 
Arraigned only of Manſ/luughter ! 
{hall plead a Forrein plea of fome- * 
thing done in another County, to | 
the delay of Juſtice ; the Statute 
of the 22 H.8.c. 14. ny provi- 

& eaſon * 

Murther, or Felony , that Forrein | 

m__ in thoſe Caſes ſhall be tried } 

efore the ſame Juſtices before | 

whom ſuch perſons ſhall be Ar- | 

ti by the ſame quark; | 

of the ſame County that ſhall trie | 
the petit Treaſon, Murther , or | 
Felony. If a man be Indicted of 


ding, in caſes of Zetzt 


raigned , an 


Treaſon he may plead a Forrein 
plea, which ſhall be tried in ano- 
ther County, otherwiſe in caſes of 


Murther, Petit Treaſon , and be- | 


tony. 


Another inconvenience may be | 
upon the Statute of the 6 F7.8. c.6. |} 
By that Statute, the Juſtices of the } 
Kings Bench are impower'd to re- | 
mit the bodies of Felons and Mur- |} 
therers removed thither to be | 
tried in the County , and their In- | 

_ dictments 


"I TYP 


{1 Caſes of Blood 


4 dictments removed into that 
J Court, which betore they could 
I not do by the Common Law ; be- 
Jcauſe a Record that is once 
brought into the higheſt Court , 
J could not be remanded to an In- 
J terior, Sramf. fol. 157, this Sta- Stamf-fol. : 57: 

FJ tute only provides in caſe of 
J Felony and Murther, not Man- 
I [aughter. FE 


The laſt Inconvenience I ſhall 


J mention (| though I could many 
J more ) by reaſon of Indidtments 
J of Manſlaughier, will be in Cities, 
J and Burroughs, and Corporarions, 


that have power to try Murthers 
and Felonzes ; the Statute of the 
23 H.8.c. 13. provides, That 2z 

rials of Murthers and Felonies 
there proceedings (hall not ſtay as 


J formerly, or be delaied by reaſon 
| 7 challenge of ſuch Offenders, 


or lack of ſufficiency of Free- 
hold, to the great hindrance of 


J Juſtice; but that if the Jurors 


be worth in Monies and nc -ry 
Eſtate Forty pounds, they ſhall 


J tot be challenged, but admitted. 


P z It 


23 H.8.c.12- 


. 
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It will be a very extorted conſtru- : 
ion that upon this Statute, and | 
the others -betore ſhall bring in 
Manſlaughters under the word } 
Felones, whatever practice 1s, or | 
hath been uſed to the contrary. | 
I conceive it fit to be better con- | 
ſidered, for it is not ſufficient (in | 
all Caſes, much leſs in this) with- | 
out, or againſt a Rule and Act of | 
Parliament, to juſtifie practice | 
by practice ; this happily 1n the | 
end might prove a Common Thict | 
to be an honeſt man. | 
Beſides , obſerve the penning ot | 
other Statutes, and that will give 
a clearer light to the underſtand- 
ing of theſe ; by the Statute made 
in the 27 of 718. C.2F. it was ena- | 
ed, That no perſon or perſons, f | 
wh.t eſtate or degree ſoever, ſhall 
have power or authority to par- 
don or remit any Treaſons , Mur-Y* 
thers, Manſlaughters, or Felomes, F. 
whatſoever they be, &©c. Here! 
you ſee the Makers of this Law 
mention the word and offence of 
Manſlaughter , in terminis, and} 
| not } 


[1 Caſes of Blood, 


not leave it to: be underſtood , or 
to be comprehended 1 in the word 
other Felonies, though it is molt 
compreheniiv cly ſaid , or Felontes 
whatſoever they be. 

So the Statute made in the firtt 
and ſecond Ph. © Mar. c.1 3. That 
the Tuſtices of the Pra ( o7:e 
being of the Quorum ) when wy 
Priſoner tis brought before then 
for ary Manſlaughter or Felony, 
before any Bulmert or Mainpy u{e, 
ſpall take the examination of the 
Priſoner, and Information of the 
Accuſer , and certifie zt at the 
next Goal-deltvery, ©c. Here 
you ſee If. ſlaughter and Felory 
both expreſt, as neceſſary, am 
times in the Act. 

So tine Statute of the 23 H. 8. 
c. 12. that directs the manner of 
punithing of offences in the Kings 
Palace or Houle, favs, A Treq- 
ons, Altſpriſions of Treaſons , 


T Murthers, Man/l mgbters , PEA 


other malicious Si rihings,© Sc. and 
ſo divers other Acts of Parliament 


J(as might be ſhewed ) that make 


Br or 
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or intend any proviſion againſt ! 
Manſlaughters, do particularly } 
name the word Maun/laughter, and | 
never leave it to be intended or | 
included in the word Felony. It is 
true,that by a Commiſſion granted | 
to certain perſons to enquire of all | 
Felonies, tiey may thereby take | 
Indictments of Murticr ; though | 
2 Hardon of alt Felonies will not } 
avail him who hath commutted; 
Murther, 1 !.gard of the Statute. | 
made 13 £&.2.1. 
And the Commiſſion of Ovyezr | 
and Terminer, made to the Judg- | 
es every Aſflſizes, that cnables 
them to enquire of all Offences, 
hath theſe expreſs words 1n 1t, 
Aud of whatſoever Murthers, Fe-| 
lonies, Manſlaughters , Killings; 
not leaving Manflaughters to be| 
intended by the general words of | 
Felonies or Killings. | 
Many more Inconveniences | 
might be ſhewed, but theſe (with 
what hath been before ſhewed ): 
may be ſufficient, until better 
reaſons appear to fatisfie any 
under- | 


in Caſes of Blood, 


underſtanding Grand Juror , to e- 
ſteem 1t much the better way to 
find ſuch Bills Murther , rather 
than Manſlaughter, there being 
every way leſs inconvenience 1n 
it, 1n relation to the Laws of the 
Land ( until by the wiſdom of a 
Parliament they are altered) and 
much more of ſatisfaction and 
ſafety to their own private Con- 
ſciences, that ſtand ſo deeply en- 
gaged to diſcover Blood-guilty 
perſons, and to ſuppreſs and tilence 
the cries of Innocent blood , that 
by our Laws (in the firſt place) 
cries to Grand Jurors for Ven- 
geance againſt the Murtherer and 
Manſlayer. 

It now . remains that two Ob- 
jections be anſwered , that happi- 
ly to ſuch as do not well weigh 
and confider them may ſeem to 
be of ſome force againſt what hath 
been herein ſaid to the contrary ; 
the one is, The general liberty, 
and conſtant prattice Grand 7us- 
rors have taken ever ſ/mce the 


making of the ſaid Statute of the 
P 4 22 H. 


2 ©O 
23 H.8.C.Is 


party tdifte 
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23 H.8.c.1. tofind, as they pleaſe, 

either Murther or Manſlaughter ; 
wot as the Indiftment comes to 
their hands from the Kings Coun- 
cit, but as they apprehend the E- 
widence that 1s brought to them, 

taking upon themſelves mot only 
the Wo Furgmen of the Fatt, and 
what the Law 1s that ariſeth 
407 the ſaid Fatt, taking the 


Aament of the Law therein 


from the Court ( although they 


hear but one ſide) and putting in 
and putting out what they pleaſe 
in ſuch Indiftments , notwith- 
ſtanding it __ to them the 

is guilty of ſhed | 
ding Tnnocent Lood , varyimg the | 
ſpecies of Murther and Man. | 


Slaughter as they pleaſe, until af- 


ter Arraignment of the Pri- | 
ſoner it be too late to amendit,as I | 
have often known. 
The other Objection 1s ( and | 
this ſeems to be of ſome weight 
and authority in Law againſt 1 
what hath been ſaid ) That Mr. | 
Juſtice Stamford , in lis took of 
- The 


in Caſes of Blood, 


The Pleas of the Crown, zs of 
another opinion, viz.That aGrand 
Fury may find the Special matter 
inthe Indiftment ; that 1s to ſay, 
that the Priſoner killed the othey 
ſe detendendo, or per Infortunium, 
&c. which the party upon his 
 Arratenment may either confeſs , 
or eſtrange himſelf from the fatt, 
and plead, Not guilty. 

To the fir{t Objection, as to the 
liberty and pratfice of Grand 
Farors to the contrary ſo long uſed, 
I Anſwer, It hath been betore in 
this Treatiſe ſufhciently made our, 
the great Inconvenience and miſ- 
cliet, in Caſes of Blood, that is 
the conſequence of ſuch practice, 
and that being granted ( as it can- 
not be denied) I ſuppoſe no wiſe 
man will think, that the long 
practice of ſuch an *Errour wall 
juſtihe it, or encourage the longer 
continuance of 1t , in the higheſt 
Courts of Law and Juſlice , and 
in ſo high and tender an Offence 
as the diſquifition of Blood ts, 
although in Inferiour County 
| Courts, 
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Courts, where (many times) are 
ignorant. Judges,and mean Clerks ; 
and in ordinary Offences this Max 
ime may hold good, that Commu» *' 
nis Error facit Fus, that the | 
common practice of an Error 
makes it the Law of the Court, 
and not convenient to be altered ; 
yet I have never obſerved that 
Maxime to take place in the high- 
eſt Courts of Juſtice in this King- 
dom , before the * of the 
Courts at Weſtminſter, Juſtices of 
Oyer and Terminer, Juſtices of 
Goal-delivery, and Juſtices of Af- 
{ize ,, who fit not to practice, but 
to correct and deſtroy Errors of 
all kinds, eſpecially in Trials of 
mens Lives, in Caſes of Blood, and 
whoever ſhall urge that Maxime 
againſt what I have here ſaid, 
doth by that ſufficiently grant, 
what I have here endeavoured 
to prove, v2. the errour and in- 
convenience of ſuch practice , 
which ought no more to be con- 
tinued, than a long cuſtome, when 
it is found to be unreaſonable ; 
but 


in Caſes of Blood. | 


but I ſhall never allow ( neither 
can it be proved ) that there hath 
been in this Kingdom ſuch liberty 
and practice, allowed and indulg- 
ed by the Reverend and Learned 
Judges to Grand Jurors, to find 
and alter Indictments brought un- 
to them in caſes of Blood, as they 
themſelves pleaſe and judge con- 
venient ; they being (as hath been 
ſaid befote) not the Judges, nor 
tne TIriers, but Preſenters of a 
tact of Blood, fit tor the Judgment 
of the Jury of Lite and Death, 
who only are the proper Judges of 
the Fact; for none can be Fi to 
be proper Judges of any Fact in 
Controverſie that hear but one 
ſide, for Grand Jurors hear no 
more, and theretore ought in 
Law, Reaſon , and Conlcience 
(where they find a guilty perſon 
that hath had his hands in Blood, 
- and unjuſtly taken away the Life 
of another perſon) to leave it (as 
an entire tact of Murther ) to the 
Trial and Verdict of the ſecond 
Jury to tind the truth of the Fact 


(upor 


204 


Advice to G2zand Jurozs 


(upon hearing of both ſides, and 
receiving the Judgment of the 
Court ) in what ſpecies or degree 
of Murther it is, which hkewiſe 
if any doubt or point of Law a- 
riſe in the Caſe (as many times it 
doth ) they may find it ſpecially 
(which a Grand Jury cannot) and 
thereupon receive the opinion of 
all the Judges of England ( Mur- 
ther being the Genus of the ſe- 
veral Species ) and in common ' 
acceptation , he is accounted a 
Murtherer that kills any man , or 
reaſonable Creature unlawtully ; 
and the Commandment is, Thor 
ſhalt do no Murther , which cer- 
tainly comprehends all unlawtul 
killing, otherwiſe that command 
1s not. well tranſlated from the 
Text, Non Occides, Thou ſhall 
not Kill ; and in my own expe- 
rience, for above forty and five 
years in one Circuit, I have 
very often known many Learned 
Judges, ſuch as Mr. ane Do- 
deridge, the Lord Chict Baron 
Davenport, Mr, : Juſtice Jones, 

Mr, 


in Caſes of Blood, 
Mr. Juſtice Whitlock, and many 
others, often rebuke and reject 
the Preſentments of Grand Ju- 
rors, in Caſes of Blood, and other 
Felonies, where they have either 
varied from their Evidence, or 
from the Law, the Judges before 
hand having received mb light 
of the nature and teſtimony of the 
Fact, from the' Informations and 
Examinations therein delivered 
into the Court by the Juſtices ot 
the Peace and Coroners ( a very 
good Rule for Judges to obſerve) 
and often either put it upon an 
open Evidence in Coun (whuch is 
very inconvenient ) or diſcharged 
them of ſuch a Bill, and bound 
the Witneſſes over to the next 
.Afſizes ( whuch 1s alſo very incon- 
venicnt) in regard Witneiles may 
die, or the Prifoner may die, and 
ſo the Forteiture 1s loſt, and the 
offence unpuniſhed ; and in Caſ*« 
of Blood there will be roo muct; 
opportunity given for compound- 
ing and making an Intereſt with 
the Proſecuter -and Witnelles ; 
an 
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andin theſe modern times , ſince 
the happy return of our moſt gra- 
cious Sovereign, King CHARLES 
the ſecond, I have known ſeveral 
learned and pious Judges, ſome 
ſince dead, others yet living, and 
eminent upon the Bench in Ox- 
fordſhire Girenit , Fine and Impri- 
ſon ſeveral Grand Jurors tor their 
. miſcarriage and miſdemeanour 1 
delivering in Bills of Manſiaughter 
inflead of Bills of Murther,againſt 
the clear and poſitive! directions 
of the Court. And this may ſerve 
 foranſwer to the firſt Objetion , 
from the liberty and affected pra- 
tice of Grand Jurors ( in finding 
of Bills tn Caſes of Blood ) KITE 
ing to their own humor and appre- 
henſion to introduce a Law , that 
therefore they may find them as 
they pleaſe, notwithſtanding thar 
the Court adviſeth and directeth 
the drawing of them MTR: 
THER. 

To the ſecond Objection of Mr, 
_ Juſtice Stamford (in the place be- 
fore cited) where he ſaith , that 

whereas 


\ 
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whereas the Statute of Glouc. c.g, 
 (aith, That he ought to put himſelf 
in an Inqueſt de bono & malo, 
this u only intended (ſaith he) 
when he is Indiffed of Murther 
or Manſlaughter, and not where in 
the body of the Indiftment, the 
Special matter is found (as if the 
Grand Jury may timd eſpecial Ver- 
dit) of per Infortunium, or ſe 
defendendo, &c. I anſwer to this 
Objection, Certainly Mr. Juſtice 
Stamford ( though a very Learn-_ 
ed man) did well conſider this 
matter , and his Opinion therein, 
when he ſer it down; for he in- 
forms you not what ſhall become 
of ſuch an Indictment , where on- 
ly the Special matter is found by 
the Grand Jury, whether the par- 
ty may Traverſe it ( for it is but a 
Treſpaſs) or confeſs it, and ſo 
have his Pardon of Courſe upon 
ſuch confeſlion,and then the Judges 
that are to make the Report or 
Certificate of the nature of the 
fac to the King in Chancery, muſt 
Certifie like blind and deaf =, 

tnat 


gvvice to Gzand Jutrozs 


that never ſaw or heard any thing 
of the merit of the cauſe, nor un- 
derſtand any thing by evidence of 
the nature and circumſtance of the 
Fat; like the Lay-zealot , muſt 
believe as the Prieſt believes, pre- 
ferring Obedience before Truth ; 
but ſure no prudent and pious 
Judge will make ſuch a blind Cer. | 
tificate, in caſe of Blood. 1 

Beſides, whoever ſhall judici- 
ouſly and 1mpartially compare and 
weigh the ay nga Marltebridge 
and the Statute of Glouceſter to- | 
cether, and the reaſons of the | 
Statute of Glouceſter , what miſ- 
chicf 1t was made to prevent, and 
conſider but the nature of the 
thing,will never be of his Opinion 
in this particular ,. there 1s ſo little 
of reaſon or true meaning of either | 
of thoſe Statutes init. The words of | 
the Statute of Mar lebr. are theſe, | 
Murther from henceforth ſhall not | 
be judged before: our Fuſtices , | 
where it is found Mufortune. In 
the time of this Statute, it ſeems, 
there were two Juries, the Grand 
Jury, 


in Caſes of Blood, 


Jury, and the Jury of Lite and 
Death, to preſent and try the Ot- 
tences of Murther, otherwiſe the 
Juſtices could not judge of it, they 
never paſling Judgment upon a 
Grand farie reſentment ; which, 
by the way, ſhews, that it is lett 
to the Ja the Grand Jury ) 
upon the examination of the cauſe 
in trial by the Jury of Life and 
Death, to judge of the nature and 
circumſtances of Murther , and ot 
what ſpecies or degree it is. This 
Statute of Marlebridge did only 
declare a new Law, that where 11 
was found per Infortunium, or 
ſe defendendo , it ſhould not be Fe- 
lony and Murther as it was betore 
that Statute ; but that the party 
in ſuch caſe ſhould have ( upon 
Certificate of the E pray betore 
whom he was tried ) his Pardon 
of courſe ; happily then, upon the 
Preſentment w 

ry ; which might be the occaſion 
of this erroneous Opinion of this 
Learned Judge. 


Q Ther 
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Then comes the Statute of Glon- 
ceſter, as it the other had not been 
truly underſtood , or at Jeaſt had 
not ſufficiently provided for offen- 
ces of Blood, and in plain words 
(as before is mentioned ) com- 
mands , That he that kills a man 
by misfortune, or in his own de- 
> in any other manner with- 
out Felony, ſhall be put in'Priſon 
until the coming of the Juſtices in 
Eyre,or Juſtices - Goal-delivery, 
and ſhall put himſelf upon the 
Country for good and evit, that is, 
for life and death , which cannot 
poſſibly be underſtood where the 
Grand Jury find it but per Infortu- 
nium, or ſe defendendo&c.tor that 
is not Felony, and fo cannot be 
Arraigned thereupon, whereby to 
put himſelf Je bono & malo, 1o as 
to bring the matter to Iſſne be- 
tween him and the King ; nor can 
the Judge in that caſe by is ſaid 
before) make a true and right Cer- 
tificate of the offence and matter 
of fact, which muſt be ſpecially | 
and truly certified according to | 


Law, 
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Law,whereby to procure a pardon, 
as that Statute expreſly requires. 
And it the party ſhall plead Nor 
guilty to that Special matter tound 
by the Grand Jury , what can that 
ſignifie (as betore hath been ſhew- 
ed) forthe Jury that 1s charged 
with ſuch Indictment, muſt either 
hind the party guilty in Special 
manner, as 1t was tound betore by 
the Grand Jury ( and that makes 
to9 ſpecially Verdicts ; ) or elſe 
generally Not ent y; it they find 
hum guilty of the Special matter 
(as the Grand Jury found betore 
them ) and the Judge and Court 
ſhall atterwards adhudge ( as the 

may, having heard the Evidence) 
that ſuper totam materiam, it 1s 
either Murther or Manſlaughter ; 
then no Judgment of Death or 
Clergy can be given upon that In- 
dictment or Verdict, but all muſt 
be tried over again, and a new 
Circuit of buſineſs upon a ſecond 
Inditment of Murther or Man- 
ſlaughter ; and how dilatory and 
idle would this be at an Aſſizes, in 
Q 2 -- muſe 
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courſe of Juſtice, and in cafe of 
Blood. . 

It Judge Stamford were alive 
again (although a perſon of great 
Lear ning and Judgment ) he would 
jurcly ( with ſome other Errors in 
that book ) recant this ; neither 
15 it of any advantage to the Pri- 
ſoner, to have it tound Specially 
by the Grand Jury , tor he <an ne- 
ver plead cither fuch an Acquittal 
or Conviction in Bar to an Indict- 
ment of Murther or Manſlaughter 
in the ſame caſe (as before 1s ſhew- 
ed ;) and whoever ſhall read and 
well conſider this ſeventh Chap- 
_ ter, written Pl by:-a Sramford,in 

The Pleas of the Crown, wherein 
this Opinion 15,ef] ecially towards 
the end of it, a7 5 he comes to 
obſerve the Letter of the Starure 
of Glouceſter, and how the Certi- 
ticate of ſuch a Pardon of courſe 
ſhall be obtained, muſt of neceſſi- 
ty ho!d his firſt Opinion in that 
Chapter ( tor the Special matter | 
to be found in the Inditment ) to | 
be very incontiderately exprelled 
for 


\ fn Caſes of Blood, 


for the reaſons aforeſaid. And 
why may not this Learned Judge 
(tor humanum eſt Errare ) miſtake 
in this, as in ſome other Opimons 
in that Book of his ſtyled , The 
Pleas of the Crown? tor which he 


1s detected by the Lo.Coke, and o-' 


thers that followed him , who 
ſtanding upon his ſhoulders muſt 
needs ſee farther, than he did 'or 
could; As to inſtance in ſome 
tew : 

As firſt, that Reſpit of Execu- 
tion ( where ia Woman 1s prev: 
ment enfent ) where a Woman 
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after Judgment pleads her Belly, 


ſhall be granted only ( ſays he) in 
Felony : whereas 1t 1s grantable 
both in high Treaſon and petit 
Treaſon. | 

A ſecond 1s, That the year and 
the day after the Murther and Ho- 
micide committed, ſhall be ac- 
counted after the blow given, or 
poyſon adminittred : whercas it 
ought to be accounted after the 
death, for then the party was 


Coke 3/1, 


fol.18. 


Stamf. Pl.Cor., 
of 
25 Aſl.p.52. 


Coke 3 Int, 


murthered,and not atter the ſtroke 1.53. 


or 
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or poyſon given ; Coke lib.q.tol.4 | 


42. in Heydon's Caſe. 

A third obſerved by the Lord 
Coke ( writing upon the Statute 
8 1.6. c. 12, which makes it Fe- 
lony to ſteal away Records ) upon 
theſe words in the ſaid Statute , 


Their Procurers, Counſellors and 


v.3% 4 Ph. &# 
Mar. 7uſtice 
Palifon's Rep. 


CTrajnf.P!.Cor. 
160. 


8 H.6. C29. 


Abettors , ſaith this At, expreſly 
extendeth to Acceſſaries before , 
and leaveth Acceſſaries after ta 
the conſirutfion of Law ; yet 
there may be Accellarics after the 
Fact, tor whenſoever an offence 
1s made a Felony by Act of Par- 
liament, there ſhall be Acceſlaries 
to it, both before and after, as it 
it had been a Felony by the Com- 
mon Law : And theretore, though 
this At exprelleth only Accet{a- 
ries before, yet it taketh not away 
Accellaries atter, but leaveth them 
to the Law, contrary to the Opi- 
nion of Mr. Juſtice Samford. 

And again, by the Statute of 
the 8 H. 6. c. 29. Inſufficiency ar 
want of Freehold, is no cauſe of 


Challenge to Aliens who are Im- 


panelled 
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in Caſes of 13lood. 
qr"; with Aliens, notwith- 


anding Mr. Juſtice $tamford's Sram Plcor, 


Opinion, P1. Coron. 160. for this 
Statute ſaith, That the Statute 


2 H. 5. c. 3. ſhall extend only to 2M 5c:3- 


Enqueſis betwixt Denizen and 
Den zen. 

But enough ( and perhaps too 
much) hath been ſaid in mention- 
ing the miſtakes of that Reverend 


and Learned Judge Sr. Wilkam ,,; c.. 
St amf ord, in that Book of his ford, Ke.one of 


termed Placita Corone , Pleas of *bt 7ultices of 
the Common 


Pleas: 


the Crown, which it ſeems by the 
Title of it hath been corrected, 
amended, and enlarged, fince the 
firſt Impreſſion of it ; which I 
have not urged in the leaft to de- 
tract from the Learning and Ho- 
nour of that great and learned 
Judge , or from the value of that 
Book, which notwithſtanding there 
may be a few miſtakes found init, 
yet 1s of as high eſteem as any 
Book of the Law , extant upon 
that Subject ; but princtpally to 
ſhew, that he may as well erre in 
his Opinion concerning Grand Ju- 
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rors finding the Special matter, as 
in thoſe mentioned ; and that no 
human Author, in the Law, or any 
other Science, is infallible; and 
that we mult be very careful how 
we ground any Law upon the bare 
Opinion of any one, or two per- 
ſons ( though of never ſo great 
pow or eſteem ) whereby to ju- 

ifte or maintain a great Inconve- 
nience in practice, eſpecially in 
Caſes of Blood, as before hath 
been ſhewn. 


